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Federal Agency Practice 
Merit Systems Protection Boa rim Relief Orders 

i I

6" Dennis S .  Hansen 
Assistant District Cqunsei

I 

deed States Army Corpsof Engineers 
PittSburgh, Pennsylvania 

When an employee, or an'applicant for employment, pre
vails in an appeal to the Merit Systems Protection Board 
(MSPB or Board), the administrativejudge (AJ)normally will 
include in the decision an order instructing the agency to grant 
the appellant interim ief.1 The Whistleblower Protection 
Act of 1989 (WPA) provides that an employee or applicant 
"shall be granted the relief provided in the decision effective 
upon the making of the decision, and remaining in ,effect 
pending the outcome of any petition for review."2 Although 
the language A J s  commonly use in orders for interim relief 
appears unequivocal? incidents of agency noncompliance with 
interim orders continue to occurat an alarming rate.4 

On January 31,1992, the Office of Personnel Management 
(OPM) promulgated new interim relief regulations. The 
regulations, which became effective March 2, 1992, authorize 
agencies to take various personnel actions necessary to com
ply with the requirements of the WPA.5 Unfortunately, the 
historical tendency of federal agencies to disregard interim 
orders and the absence of any sign that the MSPB soon will 
promulgate new regulations of its own imply that OPM's new 
reguiations will not eliminate the problem of agency non
compliance. 

This article discusses the nature and scope of Board interim 
relief orders. It alb describes the effects of noncompliance 

with a relief order and summarizes MSPB decisions that 
illustrate ways in which agencies frequently fail to comply 
with orders. The author concludes by offering suggestions to 
help agencies deal with common obstacles in complying with 
interim relief orders and by summarizing the OPM's new 
regulations. 

r 


Interim Relief Orders 

Interim &lief orders best may be understood by examining 
the scenario in which they most frequently occur-that is, 
when an AJ reverses an agency's removal of an employee 
from the federal service. When the AJ reverses the removal, 
he or she orders the agency to cancel the action, effectivefrom 

tion originally occurred. Frequently, the AJ 
also will htruct' the agency to substitute a lesser penalty
such as a thirtyday suspension-for the removal. Finally, if 
the agency files a petition for review, the AJ will order the 
agency to provide the appellant with interim relief in accor
dance with the WA.6 

Pursuant to the WPA, the MSPB has promulgated regula
tions that agency must follow when filing a petition for 
review. In relevant part, these regulations provide that, if the 
initial decision granted interim relief, "any petition for review 
or cross petition for review filed by the agency must be 
accompanied by evidence that the agency has provided the 

1 

P 

'Interim relief describes personnel actions that an agency must initiate to benefit a iuctessful a p p e h t  during the pendency of the agency's petition for review of 
an adverse initial decisicm. See 5 C.F.R. 4 1201.1 ll(c) (1992). 'Ihe relief, defined by the AJ that issues the initial decision, must reflect the actim appealed and 
the m e d y  sought by the appellant. See id. Interim relief may include, but h not limited lo, interim appointments, within-grade pay.increases, promotions, and 
demotiuns. An AJ need not order interim relief in every case. Before ordering interim relief.the AJ must determine that interim relief is apropriate. bothin terms 
of the action appealed and Be possible effecls of the order on the @ea. See 5 U.S.C.8 7701@)(2)(A) (Supp.II 1990); 5 C.F.R.5 1201.11l(c) (1992). 

2Pub. L No. 101-12.5 6. 103 Stat. 16,33 (amending 5 U.S.C.4 '77Ol(b) (1988)). 'Ihe Act's interim rekf provision protects both employees and agencies. 'he 
employee. as the prevailing p a w  in the initial decision. receives relieffrom an agency action that an impartial facrhnder found unwarrnnted 'The agency. on the 
other hand, may decline to return the employee to his or her position during the pendency of the appeal if it believes that doing sowould disrupt Ihe workplace 
excessively. See 5 U.S.C. 5 nOl(b)(Z)(a)(ii)(Supp. II 1990). 

3 8 ~ fsee infr. text acmmpanying notes 46-47 (demonstrating that a readerunfamiliar M interim =lief orders well may conclude that AJs' standard language is 
not clear at aU). 

4The author has found that Be Board concludes in approximately nix decisions each month that federal agencies which have submitled petitions for review have 
failed to comply wih interim relief orden. This figure d ot include resubmissions of petitims after errant agencies have corrected the defiaencies in their 
petiLions for relief. 

5The OPM published irs finalregulations on inrerim relief on January 31,1992, See 57 Fed.Reg. 3707 (1992) (IObe codified at 5 C.F.R. pu. 531,536,772,831, 
841,842,846,870,890). 

6Any party to a proceeding may file a petition for review within 35 days after the initial de&ion h hsued. 5 C.F.R.3 1201.114(a).(d) (1992). A petition for 
review is a request to the full Board for a review of the initial dyhion. If the petition is &d promptly and rdeets the MSPB'r d e w  &ria. the initial decision 
will not b e m e  final until the Bcrard reviews the case. See id. 5 1201.113. If one patty files a petition for review. hny other party may submit a crossgetition to 
the Board within 25 days of the date of service of the petition for review. Id. 5 1201.114(b).(d). 
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interim relief required.'q The agency may decline to follqw ~ sixty calendar days after the decision becomes fml, providing 
an AJ'S order to return an appellant to his,$r her posihon if.the the appellant with back pay, interest, and any other benefits 
agency determines that "the return or presence of'[the appel- the appellant would hgve received had he or she not been 
lant would be] unduly disruptive to the work environment.*'* removed.12 -
If the agency does so, it later must include with its petitidn for 
review evidence that it notified the appellant and the AJ of its 
determination and that it "has provided that the appelht will 
receive pay, compensation, and all other benefits as termsand 
conditions-of employment [while the] petition for review is 
pending.'s 1 

,, Effect of Failing to Comply 
with an Interim Relief Order , 

I 

An agency that fails to comply with an interim relief order 
normally may not contest the AJ's initial decision before the 
MSPB. The pertinent regulation states: 

Failure Qf the agency to submit evidence 
thai it has complied wi$ the granting of the 

I in&m relief in accordance with paragraph 
I 

(bj(1) of this section, or that it has provided I
notification that interim relief will not be 
granted fully in accordance with para@aph 
(b)(2) of this gection, will result in dismissal 
of the agency's petition or cross petition for 
review.10 ' 

m e n  the MSPB dismisses a betition or 
failure to comply with an interim relief order, the original 
decision becomes finalll and the Board will arder the agency 
to comply with'its terms. In the exabple described above, the 
agency ,would have to cancel the removal and restore the 
employeeto his or her formerposition, effective from the date 
of the improper removal. This relief must be accomplished 
within twenty days of the final decision. The Board also will 
order the agency to issue a check to the appellant no later than 

I ' 

'Id. 0 1201.115(b)(1). 
i 

b 185 U.S.C.0 7701@)(2)(A)(i)(II) (Supp. II 1990). 

9 5  C.F.R.9 I ~ o I . ~ I s ( ~ ) ( ~ )(1992). 

l a I d  5 120l.i15@j(4). ! 

I l d .  5 1201.113(b);cf id. 9 1201.115(b)(4). 

From dn agency's perspective, dismissal of its petition for 
review is traumatic. The extensive effort the agency devoted 

I 'to research. preparation of analyses, strategic planning, and 
case presentation is swept aside. Dismissal of the petition 
forces the agency to live with the adversedecision that, in the 
case of a removal action,requires the agency to restore the 
appellantto duty with Qll benefits. ~ , 

NoncomplianceT I, 

I with Interim Relief Orders ,, 
I 

8 I . 

A review' of M S P ~cas 
quently dismisses'agency 
lowing deficiencies: (1) 
by evidence that the agency has complid with the,interim 
reelief order; (2) failingstoprovide timely, interim relief; (3) 
providing 'incomplete interim relief; (4) acting in bad faith 
when complying with the interim relief order; and (5) 
inadvertently initiating an action that removes the appeal from 
the Board's jurisdidtion. 

I - 1  

Omission of ComplianceEvidence ,
I I  ' I  I 

l*See, e,g., Kerr v. Natioeal Endowment for the Arts,726 F.2d 730 (Fed.Cir. 1984). 'Ihe Bcw#'y authority to order an agency to grant the mediesderives from 5 
U.S.C.8 1204(a)(2) (1988). The aulhor's references LO regular remedies-such as back pay, interest, and other benefits due to an appel lantqd to the time limit 
within which an agency must comply with an interim order,reflect the standard language the Board uses in iu final decisions. 

I / .  I r. i , 1 
m y .  53 MS:P.R. 94 (1992);,&k v.iU stal Serv..52 M.S.P.R.,3 ;h c a s  v. Qpartment of 

Veterans' Affairs,52 M.S.P.R.267 (1992); Nelsm v. Department of Health and Human Sews.,51 M.S.P.R. 621 (1991); Wheatley v. United States PostalSew.,51 
M.S.P.R.238 (1991) Baughman v. Department of the Army. 49 M.S.P.R.415 (1991). In each of these cases. the agency failed to submit any evidence OT affidavits 
with its original petition to prove that it had complied with the interim relief order. See generally 5 C.F.R Q 1201.15I(b)(4) (1992) (mandating di 
agency's petition for review for failure IOcomply with evidentiary requirements). 

F 

In Nelson. the agency sought p ktay of b e  initial order, but submitted no evidence aowing that it had provided 'ne,&relief, 'he moticm to slay did not 
constitu~e.interim did,accordingly, the MSPP dismissed leiagency's petition for review. cfl Wcsmodand v. Department of Transp.. 49 M.S.P.R.574 (1991) 
(refusing to dismiss petition for review when agency quested a stay of me order and provided evidence with its petition for review that it had provided the 
appellant with interim reliefas the AT had directed). 1 
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out the deficiency and giving the agency a second chance to 
comply with the interim relief order. 

This unexpected benefit may not save the agency's case. 
Assume: for example, that an agency removes an employee. 
who promptly appeals the removal. On November 7, 1992, 
the AJ issues an initial decision reversing the appellant's 
removal. The agency files a petition for review with the 
Board on December 12-the last day of the thirty-five-day 
filing period. On December 21, the Board returns the petition 
because the agency failed to provide evidence that the agency 
has complied with the interim relief order. On January 4, the 
agency resubmits its petition. together with evidence that it 
has complied fully with the interim relief order. 

In this case, the Board will not accept the amended petition. 
Instead, it will dismiss the agency's petition and will reinstate 
the appellant to his or her former position with full entitle
ments.14 The MSPB requires complete compliance with an 
interim relief order within the regulatory time limit for filing a 

I petition for review.15 Accordingly, the agency must produce 
evidence of compliancewith interim relief requirements within 

I the filing period. When an agency submits a timely petition 
for review that is unsupported by evidence of compliance, the 
Board will reject any subsequent submission that is not filed 
before the deadline and will dismiss the petition even if the 
agency actually has provided evidence of full compliance.16 

f l  UntimelyInterim Relief 

The following hypothetical describes a typical case in 
which the Board dismisses an agency's petition because the 
agency has failed to provide timely relief.17 An agency 
removed an employee for alleged misconduct. The employee 
then appealed the removal to the appropriate MSPB regional 
office. On August 6, 1992, the AJ issued an initial decision 

14SeeGriesemer v. United States Postal Serv.,52 M.S.P.R.464(1992). 

1sSee 5C.F.R.5 1201.115 (1992). 

reversing the removal and ordering the agency to restore the 
appellant to her former position immediately. The agency 
filed a timely petition for review that included evidence that it 
restored the appellant to employmenton August 10.1992. 

' ,  

Under these circumstances, the Board will dismiss the 
agency's petition for review. The AT'S order for interim relief 
instructed the agency to grant relief to the appellanton August 
6. The agency's grant of relief to the appellant on August 10 
was four days late;therefore, the agency failed to comply with 
lhe interim relief order. 

- I Incomplete Interim Relief 

When an agency files a petition for review without satisfy
ing all the conditionsof an interim relief order, the Board will 
dismiss the petition. The MSPB considers an agency's grant 
of relief under these circumstances to be incomplete.18 

Suppose that an agency placed an employeeon forced leave 
and the employee appealed. In an initial decision dated 
December 18, 1990. the AJ reversed the agency, ordering the 
agency to cancel the action and to restore the appellant to his 
position.The agency filed a timely petition for review on 
January 22. 1991, in which it objected to the AJ's interim 
relief order, It also included a copy of a memorandum as 
evidence that it had complied with the order. This memo
randum, however, revealed that the agency did not return the 
employee to his original position, but merely placed him in a 
four-hour-a-day temporary position, starting January 22, 
1991-the date the agency filed its petition for review. 

In the case, from ,which this hypothetical story derives, the 
Board dismissed the agency's petition. It found that the 
agencfs action did not comport with the terms of the interim 
relief order.19 

W e e ,  e.g., Labane v. Department of the Air Force, MSPB SEM529110445 (Aug. 6.1992); Purdy v. Depamnent of the Air Force. 53 M.S.P.R.693 (1992); Brooks 
v. Department of Veterans' Affairs, 53 M.S.P.R.93 (1992); Edwards v. Department of the Amy.  52 M.S.P.R. 536 (1992). See generally 5 C.F.R.8 1201.114(d)
(f) (1992) (establishing the Board's regulatory deadlines for filing petitions and cross-pe&itions for review). 

''The author based this scenario on Stevenson v. Depament of Defense, 51 M.S.P.R.622 (1991). For similar decisions involving untimely implementationi of 
interim relief, see Hutchinson v. Depaltment of the Air Force, MSPB SF07529110170 (May 6,1992) (agency granted interim relief one day after the date ordered); 
Hurlbun v. Depament of Justice,52 M.S.P.R.221 (1992) (interim nhef was seven weeks late); Ricciardi v. United States Postal Serv..MSPB PH07529110403 
(Dec. 30,1991) (agency restored the appellant to his position more than lhreeweeks after the AJ issued the initialdecision); Shatzel v. United States Postal Serv., 
51 M.S.P.R.451 (1991) (relief was untimely by two weeks). 

'*The MSPB regional offices use the term "incomplete relief' to describe any remedy M agency provides an appellant that fails to dfod the appellant the full 
relief that the AJ prescribed in the interim relief order. Many A J s  include in this definition relief that an agency provides after the date specified m the order. In 
this article, however, the author will refer to h e  latter defect as "untimely" interim relief. 

'9See Grady v. Department of the Army. 53 M.S.P.R. 225,226-27 (1992) (holding that an agency that appointed the appellant to a tmporary position, instead of 
returning him to his original position as a permanent employee, failed to comply fully with an interim mlief d e r  to reinstate the appelhtk see also Brown v. 
United States PostalServ.. MSPB A7"529010741.1992 WL 175585 (Jan. 23.1992). In Brown, the agency objected to the AJ's order of interim relief. Brown, 
1992 WL 175585, at * l .  Rather &an returning the appellant to full-time employmeng it placed him in a temporary assignmen1 m which the appellant worked four 
hours each day and spent the remaining four hours on administrative leave. Id. The Board cancluded that this amended action amounted to noncompliance with 
the order of interim relief. See id. at *2. 
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lant to his or her originalduty position.even though an AJ has 
directed the agency to reinstate the appellant pending the 
resolution of the agency's petition for review, if the agency 
determines that ?heappellant's return or presence wopld be 
unduly disruptive to the work environmenP Having made 
this determination, the agency may exclude the appellant 
entirely from the workplace or may assign him or her 
temporarily to another position.21 In either case, it must 
provide the appellant with the pay, compensation, and other 
benefits of his or her former position pending the outcome of 
any petition for review22 and must comply with regulatory 

I 

reinstatement to his or her 
original job cannot ask the MSPB to enforce that portion of 
the interim relief arder.24 ,Under limited circumstances,how
ever, he or she may use the agency's refusal as the basis for a 
motion to dismissthe agency's petitionfor review.= 

In considering th otion, the Board 
agency's determinationthat the appellant's return or presence 
to the workplace would be unduly disruptive.% Accordingly, 
it will not 'dismissan agency petition for review if the agency 
claims to have excluded an appellant from the workplace to 
prevent undue disruption to the work environment. On the 
other hand, tht Board recognizes that it must "guard against 
the possibility of oyee's having to suffer as 

* I 

( 1  ' 
205 U.S.C.9 7701@)(2)(a)(ii)0 (Supp. II 1990). 

21kee Ginocchi v. Departmentofthe 'r&bury, 53 M.S.P.R.62,69 (1992). 

9f inappropriate duties. as a result of an agency's abuse of 
authority."n Accordingly, i t  bill subject to aybad faith 
standard of review" an agency's "decision to detail, assign, or 
restrict the duties of an employee for whom interim relief has 
been ordered."a If the MSPB finds that the reassignment op 
restriction was discriminatory, demeaning, or inherently 
unsafe, it will dismiss the agency's petition for review.29 

'The appellant has timate#burdenof persuasion on the 
bad faith issue."30 A review of MSPB case law, however, 
suggests that few appellantsaddress this issue seriously. Most 
merely assert that the agency should have returned them to 
their former positions because their presences there would not 
have been unduly disruptiye3*-an argument that the Board 
will not consider.32 

I To date, the Board has deveiloped its definition of ;bad faith 
primarily by negative implkation. Most MSPB decisions 
dealing with th is  issue focus on,what the Board does not 
considerbad faith. For example, the Board has refused to find 
bad faith when an agency t e m p Q d y  reassigns an appellant 
to a position with different duties in a lower grade if the 
agency has ensured that the appellant receives the pay, com
pensation, and other benefits of his or her former position.33 
Likewise, the MSPB has found no bad faith when an agency 
assigns an appellant to a different position in another facility 
not far from the appellant's original duty smti0n.M I An agency 
may assign a pilot to desk work and may deny him or her 
recurrent pilot training, even though this allegedly could 
impair his or her flight skills.35 Similarly. it may detail an 

F 

*-

F 

225 U.S.C.9 7701@)(2)(B) (Supp. II 1992); see obo Mascarenas v. Department of Defens 

=See 5 C.F.R. 3 1201.115@)(2)(1992). See generally suprd text accompanying note 9. b 6  . . * I / /  ' 

2aGinocchi,53 M.S.P.R.at 68 n.4; see also Caryl v. Department of the Treasury,53 M S P K  202.205 (1992). 

='"he Board's regulationsdo not provide for a motion for compliancewith an order of interim relief. and the Board *not 

nld. at 70. 

bSee Jeffries v. Depa 73 M.S.P.R.35 (1992); Gin'occhi.53 Mk.P.R at70. 

hi. 53 M.S.P.R.at70. , 
( 

L 

. .  

entertain such n motion."Cinocchi, 

I 

1 ,  

I 
I . 1 1 1  

'3rd.
I L < 

Unite.d States PostalSek.. 
tour superintendentfor a post officein 

3sCaryl v. Department of the T 
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appellant to another position because circumstances limit the 
appellant's capacity foperform his or her f m a l  duties.36 . I  

r" Agency Actions that Deprive the 
oard of Subject Matter 

response to an order 

the action that origins$ caused ihe employee or applicant to 

fi le 'h appkal with the'MSPB. Assume, for instance, that an 

agency suspended and demoted an employee 

1991. The employee appealed the action to the 

regional office. In an initial decision dated December 23, 

1991, the AJ reversed the agency's actions and ordered the 

agency to provide interim relief to ,the appellant if it deci&xl 

to file a petition for review, The agency filed a timely 

petition, along with evidence showing that it had complied 

with the interim relief order by canceling the suspension and 

demotion,retroactive to August.5,1991. 


to this,ttheBoard kqonded by 
the agency's petition for review m00t.3~ It found ,that, by 
revoking its original action an einstating the appellant 
retroactively, h e  agency acquiesced to the AJ's initial 'deci
sion and effected the very remedy that the appellant had pur
sued by filing an appeal with the MSPB.38 

> , 

Significantly, the MSPB not ways will dismiss an 
agency's petition for review because the agency appears to 
have revoked the personnel action that gave rise 'to the appeal. 
On the contrary: the Bbard will exercise considerable care to 
protect the parties' rights. In some cases, the Board's delib
erations on this issue may lengthen the appellate process 

I .  

significantly. For example. when faced with the possibility of 
concurrently dismissing an appeal and Magency's petition for 
review for mootness, the Board will conduct an extensive 
review of the case. ( I 

In deciding whether to dismiss an agency's petition for 
review, the Board must consider whether, in complying with 

I the interim relief order, the agency has rescinded completely 
the action from which the appealderived. The Board will not 
conclude that the recision is complete uhless sufficient 
evidence appears in the record to suppart this conclusion. 

If the Board finds sufficient evidence to determine that the 
recision is complete, it must dismiss the appeal and the 
agency's petition because it lacks jurisdictionover the matter 
raised in the appeal.% On the other hand, if the Board con
cludes that the recision is incomplete, it will retain jurisdiction 
over the appeal and it may hear the caseon the merits.40 

Clearly, the critical issue More the:Board is what agency 
action will constitute a completerecision. In the context of a 
removal, an agency effects a complete recision when it returns 
the appellant to the status quo ante.4* To do so, it must cancel 
the removal: {restorethe appellant to his or her former posi
tion; provide'the appellant with full back pay, with interest, 
for the entire period the appellant was off the agency's rolls; 
and reimburse the appellant for any other benefits that he or 
she would have received had he or she not been removed. If 

1 	 an agency's recision of a removal action is not complete-that 
is. for example, i f  the agency returns the appellant to his or 
her position, but does not provide the appellant with back pay 
or ,other benefits-the MSPB will retain jurisdiction over the 
appealP2 

J 

36See. e.g., Nicoleffi, 53 M.S.P.R.at 614 (holding that the egency's reassignment of a law Cnforament @gent, "made 'withthe consideration of [his] limited duty 
sums which rnandale[d]that the appellant not carry a firearm and not work in a high s m s s  envirOnmm~'"was not a dis?hhalOry or demeaning act). 

of the Air Force., 45 M.S. (1990); Kentv. w e n t  of the Amy,  44 M.S.P.R.676 (1990). 

se, &PB SF0752920196-1-1 (July29,1992)rH rtment of Veterans' Affairs,MSPB PH07529110239 (May 19. 
1992); Flowers v. Depamnent of the Army. 54 M.S.PR 103 (1992); McEhth v. Dep 569 (1992); Ostrout v. United 
States Postal Sew.,53 M.S.P.R. 

In Flowers. the Board ackno intended only to comp relief order. B noted that the agenq's  llnfpmiliarity with,the 
concept of interim relief had led the agency mistakenly to believe that it had tocancel the action at issue. Flowers, 54 US.PR. at 105. Nevertheless, the MSPB 
ruled that it had to lo& to the effect of the agency'n response to the interim order, not 10 the intent that prompted that lesponse. See id. at 106. Because the 
agency's recision of the action giving rise to the appeal effectively m o v e d  the matter from controversy. the Board bad to dismiss as mod the agency's petitimfor 
review. Secia!. 

g I,I 

El-Amin v. United S ~ l l e sPostal Sew., 46 M.S.P.R 367 (1990) (the MSPB retains subject matter jurisdiction when an agency fails to rescind an appealed 
action completely); Guy v. Depamnent of Energy, 37 M,S.P.R 230 (1988) (same). Similarly. in Hams v. Department of the Atmy. 52 M2LP-R. 87 (1991). the 
MSPB held that i t  retained juriadichn over an appeal following the agency's recision of the appellant's demotion when the agency denied the 'ppellant the 
opportunity to work the overtime houn to which he previously had becn enwd Because Ihc agency did m retum the appellant to ltPhle quo m e .  the Board 
concluded that the appellant's demoti rescinded completely. See id. 

41Yuni v. Small Business A&.. 38 574 (1988) (an agency's cancelldon of m appealed renden it moa, moving the agency's petition for 
review from MSPB jurisdiction). 

4zSee Burzinski v. Veterans' Administration, 39 MS.PR. 561 (1989); Wnison v. Departmentof the Tlwury. 38 M.S.P.R. 64 (1988); Sarver v. Department of rhe 
Treasury, 26 M.S.P.R.685 (1985). 
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,When the Board cannot tell from [thexecordknhether the 
qgencp has rescinded a removal fcompletely,it may solicit 
additional information from the parties by Temanding the case 
to the presiding MSPB regional office. Remand is discre
tionary. In some circumstances,it will not be practical, given 
Ithe MSPB's time r processinganappeal. , 

, The MSPB likely will dismiss.an agency's petition for 
review as moot if the Board lacks sufficient evidencedo 
determine whether a femoval was rescinded completely. The 
Board, however4 will retain jurisdictionlover the appeal to 
decide any issues raised in the appellant's petition for review. 
If thelappellant's petition fails to meet the MSPB's review 
criteria.43 the Board may reopen the case on its own motion 
and affirm, modify, or reverse the initial decision.44 

UP oint, the sion has focused on si 
which'an agency, acting in good faith to comply with an 
inkrim relief order, inadvertently renders the appeal moot by 
,canceling the tinderlying action. On occasion, however, an 
agency will rescind an action deliberately to avoid having the 
merits of the case heard by the Board. When an agency 
moves to dismiss an appeal, claiming that it has rescinded the 
action at issue, an astute appellant may choose to keep rhe 
case before the Board by tition for 
review. 

The following scenario emphasizes this point.45 Assume 
that an agency temoves an employee. The employee responds 
by filing a timely appeal, which includes allegations of dis
crimination. The agency'movesto have the appeal dismissed, 
offeringevidence that it has rescinded the action on which the 
appeal is based. The AJ issues an initial decision, dismissing 
the appeal as moot. The appellant then files a petition for 
review, asserting that the agency has not rescinded h i s  removal 
completely because it has not restored the appellant's social 

j Secvrity credits. pension benefits, and retirement 
butions reuoactively to the date of the action. 

In the present case, the agency and the appellant clearly 
have different objectives. '.The agency's effort to rescind the 
action is intentional-its objective is to remove 

"from the Board. The appellbt, on the other hand, 
wants the Board to retain jurisdiction'over the appeal so his 
discrimination allegations may be heard. Presumably. both 
the agency and the appelI know that the'MSPB cannot 

I , ' J  i 

order in agency to return an appellant to the status quo ante 
without fmt hearing the matter on the merits. 

r 
Complying with Interim Relief Orders 

hen attempting to comply 
with MSPB interim relief orders may be traced to a number of 
sources. They may s k m  from thetl&Wge that the MSPB 
uses in the orders themselves; from a,lackof internal guidance 
fromithe OPM and the agency; or, in some cases, from the 
agency's unfamilhrity with the sudject matter and procedural 
duirkments of the orders. 

Fortunately, an agency can Overcome these obstacles. An 
agency representative should develop a systematic approach 
to corhplying with interim relief orders. At the outset, he or 
she must developan appreciationof what interim relief orders 
are and how they fit into the appeal process frdm both the 
appellant's and the agency's perspectives. Moreover, the 
agency representative &refully'should examine and decipher 
the language MSPB judges use in their inkrim relief orders. 
All too frequently, an order will fail to convey cl 
obligations that the AJ has placed on the agency.& 

1 

nistrative judges use the following language 
tly in inkrim relief orders: 

I 1 iemoval action."% ' -
t , P I I '  

"Interim relief shall be effecti 
suance of this decision." J 

"The agency is ordered to ca 

"Any petition for review or cross-ptition 
must be accompanied by evidence that 
the agency has provided the interim relief 

1 ,I r 

Unless an agepcy representative has spent significant time 
reviewing prior case law on interim relief, he or she may 

1 mlisinkrpret these directives. In many cases, he or she more 
accurately might translate the admonitions described above as 

I ,  

1 I .  ' 
, I 

"The agency must nor cancel the action 

I 

435 C.F.R.5 1201.115(c)(1992); see ako Nickersonv. United States Postal Sew.. 49 M.S.P.R.451 (1991). 
I f 

CF.R $5 12O1.116 to .117 (1992). The k P B  alsolmaymopen a case following dismiss 
dubmit evidence of compliance with the interim relief brder or if the agency'a rcsubmissionof evidencewas untimely. See, s.8..Ubogy v. Department of the Army, 
53 M.S.P.R.342 (1992). 1 I i 

I 

45RojaV. Departmentof the Navy, 53 M.S.P.R.326 (1992);see also Rauccio v. United States PostalServ.,44 M.S.P.R. 243 (1990). 
F 

k 


&A review of MSPB Ease law confirms that agencies have found the language A J s  use in interim relief orders l e s s  than dear. This amfuJioa may explain the 
continuing occurrences of agency noncompliance, particularly in insmces involving omissions of evidence of compliance, untimely relief, and cancellations of 
actionsunder appeal. For example, in Dean C. Deparmmt of the Air Force.SO M.S.P.R 1Cn (1991), the agency inmrrectly mterprered the kuerim relief order to 
mean that the agency was not required toprovide the appellant interim relief until 20 days after the decision bxamefinal 
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.	“Interim relief must be sffected only on 
the date of the initial decision.” 

+ ’ 

“Evidence of compliance with the interim 
relief order submitted to the Bokd must , 

consist of an StandardForm 50, detailing 
the relief provided, along with an affi
davit in which the agency attests under I 

oath that interim relief has been granted.”47 

One easily can develop a simple checklist of the tasks an 
agency must complete, and the milestones that it must 
observe, to comply with an interim relief order. Ideally, this 
checklist will prevent untimely filings, submission of inef
fective evidence of compliance, provision of untimely or 
incomplete relief, and accidental recision of an action on 
appeal. 

At a minimum, a checklist should include blanks in which 
an agency representative may record the date of the initial 
decision, the due date for filing the petition for review, the 
date from which interim relief must be ,made effective, the 
specific interim relief the agency must pfovide the appellant, 
and the date the agency’s human resources department com
pleted the requisite personnel actions. It also should include 
boxes that the representative may check to certify that records 
of the subject personnel actions, and copies of any affidavits 
attesting to compliance with the interim order, are attached to 
the petition for review and that the action itself has not been 
rescinded. O p t i d  checklist items might include the date the 
draft petition is due; dates that the representative coordinated 
selected actions with management; the date the petition was 
mailed to the Board and to the appellanr, and the date the 
Board received the agency’s petition. 

New OPM Regulations 
and Other Useful Guidance 

The new regulations on interim relief that the OPM 
published this year in the Federal Register may provide useful 
guidance to agencies seeking to comply pv$h MSPB orders.~ 
The new regulations describe the personnel actions agencies 
must take to grant interim relief under the WA, including 
pay and denefits administration, hnd the effects of interim 
relief on retirement, health, and life insurance entitlements. 

The regulations instruct agencies to follow separately pub
lished instructions to effect proper interim relief.49 These 

instructions describe the actions an agency must take when: 
(1) the agency grants initial interim relief to the appellant, 
whether theappellantis a current employee, a fonner employee, 
or an applicant; (2) the appellantprevails on review before the 

Board or when *e initial decision becomes final for other 
reasons; (3) the agency prevails on review; or (4) the parties 
agree that interim relief should be canceled. The OPM’s 

onsalso provide the “natureof action” codes and cita
legal authority that agenciesmust use to provide, or to 

terminate, interim relief. 

In addition to the new regulations and instructions, another 
source of information and assistance for judge advocates and 
other government attorneys is the agency representative. A 
representative who has guided his or her agency safely into 
compliance with an interim order can be an important source 
of ass is tanc~pecia l lywhen olze considersthat much of the 
knowledge that the representative has gained in this process 
cannot be gleaned from the MSPB’s published decisions. The 
Board’s decisions do not reflect the entire record and the 
Board rarely reveals exactly what evidence an agency may 
have submitted to satisfy the requirements of a particular 
interim relief order. 

Details of the evidence an agency submitted to the MSPB 
to comply with an interim relief order is as close as the 
telephone. The author has spoken with many agency 
representatives who have responded effectively to interim 
relief orders, All were notably open and responsive in 
discussing the factual and legal issues of their cases, the scope.
of the relief granted in each case, and the evidence by which 
the agencies pioved that they had complied with the interim 
relief orders. These practitioners are experts at complying 
with interim relief orders and their expertise should be used. 

Conclusion 

The cases described above show that an agency must respond 
carefully to an AJ’s interim relief order if the agency hopes to 
contest an adverse initialdecision. By establishinga checklist 
similar to the one outlined above, by being familiarwith ‘the 
OPM regulations, and by drawing on the knowledge of 
experienced ‘agencyrepresentatives, a government attorney 
can help an agency to meet the requirements of interim relief 
orders and greatly reduce the incidence of dismissals for 
noncompliance. 

47hAllen v. Department of the Interior, 54 M.S.PR. 116 (1992). the agency nubmined the followingcemficatimto the h r d :  “I do cew that the hterim relief 
in the initialdecision. ..rendered by the administrativejudge ...has been camplied with.” “he MSPB dismird the agency’# petition for review. Noting that the 
agency had asserted iu canplianoc in an unsworn cerrificatim.rather than in an affidavit or a merit made under pmalty of perjury. the Board concluded that 
the agency had pres& insuffiamt evidence of compliance. 'Ibis amdusicm reflected earlier decisions in which the Board held hat mere allegations do not 
constitue evidence of compliance See, c.g., Fontanilla v. Department of the Navy. 44 M.S.P.R 312 (1990) (a paw’s bare statemenu have no probative value 
concerning the truth of the assemom those statements convey); Valverde v. Department of the b y ,  40M.S.PR 380 (1989) (statements of pwporkdfact in a 
petition for review based on evidence not in the record are not evidence). 

48See generully 57 Fed.Reg. 3707 (1992). 

4gSee 5 C.F.R 5 772.102(g) (1992). The OPM published these instr~clionsin part 2%-33 of the Federal PersonnelMmlrol Supplement and in chapter296 of the 
Federal Personnel Munrcal. The OPM also bas issued general guidance and instructions for preparing personnel actions to implement the new regulations. Sea 
O f t k  of PenonnelManagement. Federal Penomel Manual Letter 296116. subject:Documentationof Adms to Provide Interim Relief(Feb. 15.1992). 
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I Peremptory Challenges Be Regned 
3.‘ , Military Justice System 

in Light of Batson v. Ken 
‘ d dIts Progeny? 

Cotonel (Ret.)Norman G. Cooper 
and 

Major Eugene R.  Milhizer 
CriminalLaw Division. OTJAG 

Introducti 

The peremptory challenge occupies a unique place in  
American jurisprudence. Although it lacks a constitutional 
imperative, almost all trial attorneys value it as an indispens
able tool o f  effective legal representation in an adversary 
system. Jurists believe that peremptory challenges dnhance 
the fairness of jury trials, although litights often exerdise 
these challenges arbitrarily. Peremptory challenges simul
taneously appear to be essential to the fragile dynamics of the 
trial process and susceptibleto discriminatory manipulation. 

Over the’past six years: appellate courts have subjected 
peremptory challenges to unprkcedented scrutiny. The 
catalyst for’‘this’rapt attention as Bnrson v. Kenruciky,l’ a 
decision in which’theSupreme Coirrt addressed racially based 
peremptory challenges in the context of khat one court later 
characterized as the “basic incompatibility between the 
rhetoric of the equd dprotectionclause and the traditional 
tenets of trial advocacy.”2 Burson changed,American criminal 
and civil procedure dramatically. Supreme Court decisions 
following Barson imply that more changes are forthcoming. 
The continuing litigation of Batson issues raises a serious 
question about the continued efficacy of peremptory chal
lenges in our adversarial system. 

L 

. ,
This article discusses a propoial that the Armed Forces 

should respbnd to ~ m o kand its civilh and military progeny 
by abandoning the peremptory challenge. To illuminate the 
arguments for and against the elimination of this right from 
the militaryjustice system, the article begins ,byreviewing theL j  . 

1476 US.79 (1986). 

*Chew v. State, 527 A.2d 332 (Md. Ct. App. 1987). 

> 

, I  / I  

uses of peremptory challenges in civilian and military
practice. ” 1 ,  1 f 

I 

Peremptory Challenges in Civilian Courts 
1 

The Supreme Court has held consistently that the Consti
tution does not require peremptbry challenges.3 Nevertheless. 
the Court has remarked that the peremptory challenge has 

-law] credentials” and has recognized the 
“long and widely held belief’ that this challenge is “a 
necessary part of trial by ju~y.”4  5 ‘ ’ 

Every state has adopted some mechanism permitting 
peremptory challenges or alternative snikes.s Each state 
permits multiple challenges; some allow a litigant to remove a 
dozen or more potential jurors. Federal civilian practice ,
likewise permits the parties in  criminal trials to exercise 
multiple peremptory challenges.6 Redeml Rule of Criminal 
procedure 24 allows each side twenty peremptory challenges 
in a capital case.’ A party may exercise a lesser number of 
peremptory challenges at other trials; the exact amount 
depends on the severity of the punishment that may be 
imposed upon the defendant if he or she i s  convicted.* 

‘Trialpractitioners traditionrllly wielded peremptory chal
lenges without restraint. Quoting Blahone,  the Supreme 
Court once ob&&& that the peremptory challenge is “‘an 

apricious right, and it must tk exercised with 
it fails iti purpose.’”g IIIW,as mently as 

1965, the Court upheld a party’s right to exercise a peremp

3Frazie.rv. United States, 335 U.S. 497 (1984); Swain v. Alabama,380 U.S.202,219 (1965); United States v. Wood. 299 U.S.123 (1936); Stilson v. United States, 
250 U.S.583 (1919). 

‘ E I ‘ * 
4Swain, 380 U.S. M 212-21.‘ 

3id. , . I 

.,I,
6Fh.  R CRJM.P.24(b). 

F71d. 


aid 1 


9Lewis v. United States, 146 U.S. 370.378 (1892). 
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tory challenge “on grounds normally thought irrelevant to 

legal proceedings orofficial action, namely, the race, religion, 

nationality,occu 

jury duty.mlo 


One purpose commonly ascribed to the peremptory chal

lenge was to permit a litigant to remove a juror whom the 

litigant believed would be unsympathetic to his or her 

position, for a w o n  insufficient to sustain a challenge for 

cause. Occasionally,a litigator would discover this rea~onin 

voir dire: ’ A prospective juror’s responses might not justify a 

causal challenge,but otherwise would indicate a specific basis 

for removal. Peremptory challenges also promoted vigorous 

voir dire. They permitted an attorney to question a juror 

cIosely without fearing (he consequences of offending the 

juror. If the attorney’s questions alienated the jutor, the 

attorney could use a peremptory challenge to strike that juror 

from the panel. 


Many attorneys based peremptory challenges on informed 

guesswork or educated hunches. A juror could be stricken not 

only for his or her individual characteristicsor responses, but 

also for his or her affiliation with a cognizable group. The 

latter basis derived from rhe premise that a stereotype some

times would betoken an individualj m ’ s  response in a specific 

case. Psychological studies and human experience suggest 

that the members of groups defined by race, religion. occupa

tion, income, education, or other cultural factors may be 

predisposed to favor, or to disfavor, an advocate’s position. 

Peremptory challenges allowed attorneys to account for these 

apparent predispositions in trying to select favorablejuries. 


Attorneys also exercised peremptory challenges solely on 

gut feelings. On occasion, every trial practitioner has felt 

“bad vibes” toward a particular juror-that is,a perception of 

hostility or discomfort that cannot be quantified logically, 

supported by statistical data, or even articulated. Undoubtedly, 

advocates often misreadjurors. What an attorney interprets as 

“bad vibes” often may be no more than simple nervousness or 

indigestion. Common sense,however, suggests that an attor

ney’s feelings of antipathy toward a juror-based on bod 

language, voice inflection, and other perceptible charac

teristics-are accurate more often than not. Accordingly, 


11476 U.S. 79 (1986). 

IzId.at %. 

15111 S. Ct 1364 (1991). 

p‘ 16111S. CL 2077 (1991). 

17 112 S. CL2348 (1992). 

l*Sce U.S CONST.mend. Mv. 

many juri& have opined that peremptmychallenges,premised 
tions, are rational tools �or selecting 

In Barson v. Kenrucky,ll the Supreme Court altered the 
essence of the peremptory challenge when it sharply restricted 
a party’s unfettered discretion to strike a juror. The Court 
held that the Constitution forbids a prosecutor from chal
lenging a potential julror solely because of the juror’s race, or 
on the assumption thht jurors of the same race as the accused 
cannot consider the’Government’s case impartially.12 It 
declared that a criminal defendant has an equal protection 
right to be tried by a jury from which no “cognizable racial 
group has been excluded.”l3 A defendant may establish a 
prima facie case of discrimination by &Owing: (1) he or she 
is a member of a cognizable racial group; (2) the prosecutor 
exercised a peremptory challenge to remove a prospective 
juror of the Same rade as the defendanc and (3) the prosecutor 
apparently used the peremptory challenge to exclude the 
prospectivejumr because of the juror’s race.14 

I 

The Court significantly modified and expanded Barson in 
’ three subduent  decisions. F h t .  insPowen v. Ohio,*Sthe 
lCourt held that a defendant d a y  contest a racially based 
peremptory challenge, regardless of whether the defendant 
and the challengedjuror were of the Same race. In Edmnson 
v. LeesviUe Conmere C O . , I ~  the court applied Barsbn torthe 
private litigants in a civil case. Finally, in Georgia v.  
McCollum,l7 the Court held that Barson prohibited racially 
based peremptory chilllenges by a criminaldefendant. The 

’ Court based these decisions primarily on the notion that the 
exclusion of a juior because of the juror’s race violates the 
equal protection rights not only of the litigants. but also of the 
challengedjuror.18 

The significance of Powers, Edmnson,  and McCollum 
should not be underestimated. By focusing on the 
tional rights of potential jurors, the Court bas suggested that 
Batson may apply to any racially based peremptory challenge 
by any party. Given this interpretation,Barson could bar even 
an African-American defendant’s peremptory challenge of a 
‘Caucasian juror. Moreover, the Court arguably has estab
lished a precedential foundation for extending Barson’s pro

i 
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hibitions to forbid p challenge based on the religion, ethnicity, 
, gender, alienage, or sexual preference of a potential juror.19 
Undeniably, the Supreme Court has expanded Barson continu
ously since it decided that case in 1986 and, in so doing, has 
relied on a rationale that could supportfurther expansion. 

i s I , 

e court c i  ~ i l i t a r y~p d that Barson applies 
Accordingly, military jurists must decide 
justice system .should retain peremptory 

.challenges. The continued utility of peremptory challenges at 
!courts-martialdepends, in part, on the extent to which Barson 
and its progeny apply to military trials. 

' 
hallengq at Courts 

An accused'at a general or special court-marti@has a statu
tory 'right to select one of several different aial seaings.21 The 
accused may elect to be tried by military judge alone, 
permitting the judge to determine the accused's guilt and, if 
necesmy, to adjudge an appropriate sentence.= Alternatively, 

, ,theaccused may elect to be tried and sentenced by the mem
bers of a court-martial, in the Armed Forces' vasion of a hial 

,,byjury.23, A general court-martial must be composed of at 
least five members; a special court-martial requires at least 
three members.% An enlisted accused may demand that 
enlisted service members comprise at le& one-third of the 
,total membership of his or her court-martiaLu 

All members of a court-martial vote on findings and sen
tence by secret written ballot, A hung jury is impossible. If 
two-thirds or more of the members vote to find the,accused 

r 


,*guilty,the accuql i s  convicted, if few-er:than two-thirdsLvote 
to convict, the accused is acquitted,? Similar p;oceduralrules 
apply to sentencing, except that a three-foms majority i s  
required to sentence an accused to confinement for moqe%rhan ,
ten years and unanimity is required for a death sentence.n 

I I . 
, b 

aco fto e appro
priate convening authority--usually the accused's command
,ing general or admiral. In selecting each member, the convening 
j .authority must consider specific criteria, such as,the,member's 
age, education, training, experience, length.of service, and 
judicial temperament.? Under no circumstances, however, 
may a court member be junior in rank to the accused.2 

, I 

The justice system permits to pxercise 
challenges for cause against xmrt-rnartial members. I A causal 
challenge operates at a court-martial as it would in a civilian 
aial.30 It is made after voir dire, out'of the presence 9f the 
members. A party may premise the challenge on any basis 
that would disqualify,a pember from serving lat a particular 
trial. Reasons justifying a member's removal include failure 
SO meet the statutory criteria for membership; prior disquali
fying involvement in the case, or with a party in the case; 
personal interest in the mule a decidedly friendly or hostile 
attitude toward a party; or gn inelastic attitudeabut  findings 
or sentencing. Each party may exvise an unlimited number 
of causal challenges. The military judge rules on causal 
challenges; the judge may be chall 

I 

A patty,alsomay exercise q 
the civilian courts, however, the military justice system tradi
tionally has viewed peremptory challenges with disfavor.32 

& 

IgSee, e.g., United States v. De Gross.913 F.2d 1417 (9th Cir. 1992) (en h c )  (holdingthat Barscnr phibit!s peremptory challenges based'on gender). Whether 
Bufsun actually should be applied to gender-based peremptory challenges, however, remains nnsded. Conrparc b d v. state.607A.2d 42 (Md. Ci.'Am.1992) 

I (Butson does not extend gender-based challenges), wilh State v:,Burch, 830 P.2d 3.57 (Wuh. Ct App. 1992) (Bulson prohibits gender-based peremptory, _
challenges). 

b , 

&JnitedStates v. Sanaago-Davila. 26 MJ. 380 (C.MA. 1988). 
k f !  

C O U R T S - I ~ A R ~United States, R.C.M. 109 (1984) beereinafter 
ed and assigned under the supervisionof his or her service's judge advocate gerieral. Se 

I 

CMJ a h  16 (1988). 

%Id. 


=id. aTt 25(c)(l). 

%Id. a t t  52(a)(2). A rmanLnousverdict is requiredfor offenses for which cupital punishment ismandatory. Id.an. 52(a)(1). 

ZId. a n  52(b). 

mid. a n  25(d)(2). 

W i d .  an 25(d)(l). 

F 
soseegenerally id. a h  41(a); MCM, supru note 22, R.C.M.912(f). 

31See generally UCMJ a t t  41@) (1988); MCM. s u p u  note 22. R.C.M. 91%). 

3 % ~United States v. Holley.17MJ. 361.366 n.4 (C.M.A. 1984). 
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1950, neither the trial counsel, nor the 
ise a peremptory challenge in a Navy 

court-martial.33 Similarly, the Atmy did not permit 
peremptory challenges until it adopted the 1920 +cles of 
War, which allowed "[elach side . . .one peremptory chal
lenge,"M The Air Forke was more liberal, allowing each 

exercise a separate p e r e m p v
I 

Congress codified the right to exercise peremptory chal
lenges in courts-martiaI when it e h r e d  the Uniform Code of 
hjilitary Justice (UCMJ) in 1950.M Under UCMJ article 
41(b), the prosecutor and each defendarit may exercise one 
peremptory challenge apiece. The Court of Military Appeals 
has i n m e t e d  article 41 to afford an accused a second per
emptory challenge when the panel is reducedbelow a quorum 
and the convening authority must select additional members 
to sit on the court.37 A recent amendment to article 41 recog
nizes this right, but permits the accused to use the extra 
challenge to strike only a member subsequently detailed to 
create a quorum. 

A military accused doesnot enjoy a Sixth Amendment right 
to a trial by jury. The military courts, however, consistently 
have recognized an accubd's dueprocess right to be tried by 
a fair and impartial factfinder. The recent proliferation of 
sdtutes38 and judicial decisions39 relating to unlawful com
mand influence issues emph&es the imprtance of this right. 

ontext, the Court of M k a r y  Appeals decided that 
Eatson applied to military trials. Following the precedent it 
had established in earli pinions, the court grounded its 
decision in United St v .  Santiagd-DavilaU0on the 
accused's right to a fair and impartial factfinder. It held that a 
military accused has an equal protection right to be tried by a 
court-martial from which no cognizable racial group has been 
excluded. Emphasizihgthat "[tlhis right to qua l  protection is 

331d. 

part of due process under the Fifth Amendment," the court 

concluded that "it applies to 

civilian juries."4t 


In some ways, military courts have applied Earson more 

liberally than courts'in many civilian jurisdictions liave 

applied it. For example. in United Stares v. Moore." the Court 

of Military Appeals ruledthat"every peremptory challengeby 

the Government of a member of the accused's race, upon 

objection, must be explained by trial c0unse1."~3Accordingly. 

a m i h q  accused, unlike Criminal defendants tried by'most 

civilian courts, need not make a prima facie showing of 

discriminatoryintent to support a Batson objection. 


The military appellate courts apparently will continue to 

inteqret Eatson at least as broadly as civilian jurisdictions.44 

Accordingly, the military must decide unconditionally 

whether it should retain its present mechanism for peremptory 

challenges. Because peremptory challenges lack a consti

tutional imperative, military jurists may reach this decision by 

conducting a "cost and benefit- &lysi+that is. by deter

mining whether pkemptory challehges generally enhance, or 

detract from, military justice. As i s  true with any complex 

and controversial issue. each sidecan marshal valid arguments 

to support its position. 


' Arguments Against Retaining 
Peremptory Challenges 

ainst retaining peremptory challenges in mili
tary p k i &  essentially is composed of three arguments. First, 
the generally accepted reasons for permitting peremptory 
challenges in civilian trials always'havebeen less compellhg 
for'courts-martial. Second, Batson has undermined even the 
limited benefits that peremptory challenges offer in military 
trials. ,Thud, the added burdens that Bats& has imposed 

. 


34Articles of War of 1920, a~ 18. Act of June 4,1920. Pub.LNo. ,41 Stat 759.787. 
I 

35See Holley, 17 MJ. at 366. I < I  

36cOngress included peremptory challenges in the UCMJ over the express objections of Armed Forces representatives. See United States v. Carter. 25 MJ. 471. 
474 (C.M.A. 1988). 

371d. 

W M a n  37 (1988). 


39E.g.,United States v. ' Ibmas. 22MJ.388 (C.M.A. 1988). 


a26MJ. 380 (C.M.A. 1988). 


41Id. at 390. 


r" 	 4228 M.J.366 (C.M.A. 1989). 

431d. at 368. 

-See, eg., United Statu v. Curtis.33 MJ. 97 (C.M.A. 1991) (incapomling intomilirary practice lata SupremeGut desisionr penaining roBarron). 
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substantially outweigh the yargw advvtages of retaining 
perempt06 challenges in justice syspm. Accord; 
ingly; peremptory challenges should be e h h a t +  ,, 

. ,Asnoted above, in selecling the qembers of a court
martial, a convening,authority pust p l l  poten.tiaI members 

, This screening heips to. 
y details only the indi

viduals best suited tq serve as memders. M m v k ,  either pprty 
may use one of an unlimited number of causal challenges to 
excuse a member, selecfed by p e  convening authority, who 
shows trqits that disqualify him or her tiom sitting on the 
court. Further culling through the'use of peremptory chal
lenges is redundant; it can enhance the quality or impartiality 
of the court-martial only minimally., i 

Furt many traditional 
justificptioy fur allowing peremRtory challenges at courtsI 
martial: dForexample, a challenge based on an attorney:s 
inarticulable, visceral y t i o n  to a potential member a rbb ly  
conflicts with Barson' irement )thatthe proponent %ofa 
peremptory challenge ffer a race-neutral explanation 
for that challenge on the record. If Barson requires ,milimy 
courts to reject antipathy as a basis for peremptory chdenges, 
then an important justification for perem 
longer is apposite. On the other hand, 
parties to exercise peremptory challenges without articulable 
justifications, Batson &,gutted. Either conclusion argues in 
favor of eliminatingperemptory chhenges. 

Similarly, before Ba 

group, would votejn a particular way. Batson flatly prohibits 
premptoiy CUI es of this sort, at least ,when q juror's 
group affiliation is defined by race. If Barson forbids the ful
fillmentof this fundamental purpose for peremptory challenges, 
then the wisdom of preserving peremptory challenges is 
doubtful. 

In conbast to the minimal benefits Barson permits peremp
tory challenges to bring to courts-martial, the additional 
bFdens the exercise of these challenges would imposecould 
be extensive. In military practice, the objecting party need not 
make a prima facie case of discrimination to raise a Barson 
challenge;& therefore, that issue must be litigated in every 
court-martial in which the Government exercises a peremp
tory challengeagainst a member of the accused's race. Furrher, 
Batson's uncertain parameters and its expansive applications 
in later Supreme Court decisions suggest that eirher party in a 
court-martial could cite Barson to contest any peremptory 
challenge. regardless of the race of the juror, or of the party 
exercising the challenge. The costs associated with these pro

ce!dures-e.ven if one considers, 

P 

system. ?he history of cmqts-martialreflects that pqxerpptory 
challenges enjoyed no speck standing in military courts. but 
were an extraneous feature transplanted 

AIthesk circumimnces. 
cthenges in the military justice system appears irrarional. 
The solution, perhaps, is D ,cutthe Gordianknot by eliminat
ing peremptory challengesentirely from courts-martial. 

I ' 

Challenges I 

I '  

Several compelling reasons suppo 
emptory challenges at courts-martial, 
and its potential extensions. Some of the reasonsare unique 
to the military; others are common to all jurisdictions. 

s-martial, as in ci 
lenges serve as a safety net 
attorney may ask a potential j 
questions without fear,'ho 
if these questions arouse 
would not enjoy this certainty if he or she yu ld  challenge the 

d h 

jiror only for cause. 1 1 I , , 

If conducted within 'proper boun dire ' 
enhances justice. It,bot only ventilates the biases and other 
disqpfications of potential jumrs also allows a skilled 
ylvocate to frame his or'her'trh and to begin educat
ing the factfinder. According1 inating peremptory 
challenges could chill effective voir dire. 

Aggressive voir direoften reveals a "quasicausal" basis for 
challenging a potential member-that is, a rational, indi
vidnalized reason that does not rise to the strict requirements 
for purely causal disqualification. The dynamics of the 
military environment enhance the significanceof qhi-causal 
perempto7 challenges in military trials. Compared to their 
civilian counterparts,military jurisdictions often are small md 
intensely interactive communities. Prosecutors and defense 
counsel fnquently have personal or professional relationships 
with persons detailed as members of courts-meal. !,The 
knowledge or insight an attorney gains h m  this familrarity 
sometimes will provide the attorney with a sound teaSon to 
exclude a potential member. If this reason will not sustain a 
causal challenge, a quasi-causal peremptory challenge may be 
the attorney's only effective means of removing the,unde
sirable member. 

F 
/ i l  

45See UCMJ a a  25(d) (1988). 

46Mwre. 28 MJ.at 968., 
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The hesitancy of some military trial judges to grant chal
lenges for cause exacerbates the need for quasi-causal chal
lenges at cow-martial. Despite the repeated declarationsof 
the Court of Military Appeals that military judges must grant 
challenges for cause liberally, militaryjudges sometimes deny 
these challenges unreasonably or use pro f m a  questions to 
rehabilidtemembers who actually should have been excluded.47 

The troubling history of causal challenges at courts-martial 
implies that eliminating peremptory challenges could have 
several undesirable consequences. First,  eliminating per
emptory challenges would permit many individuals, who 
otherwise would have been excused through quasi-causal 
peremptory challenges, to serve as members. Second, the use 
of causal challenges at trial would become increasingly 
litigious. Finally, the appellate courts would scrutinize denied 
causal challenges more closely than they do presently. A 
reviewing court would be less willing to conclude that a trial 
judge's e m r  in denying a causal challenge was harmless if the 

' member could not have been removed peremptorily." 

Several considerations unique to the military justice system 
reveal the wisdom of preserving peremptory challenges in 
courts-martial. The military periodically must confront issues 
involving the actual or apparent exercise of unlawful com
mand influence.49 Congress responded to thisrecurring problem 
by granting a single peremptory challenge to each military 
accused.SO 

F' The perception of unlawful command influence is exacer
bated by the manner in which courts-martial members are 
selected. Pursuant to UCUT article 25, the Convening author
i ty-an officer who, in practice, is almost always a senior 
officer and often is the general officer commanding an instal
lation-selects persons to be detailed as members in a particular 
case. Even when the convening authority acts with the best of 
motives, an appearance of inappropriate command influence 
may arise. By referring the case to court, the commander 
indirectly communicates a belief that the charges against the 

defendant are well founded. Moreover, the convening authdty 
personally selects the members who will pass judgment on the 
accused's guilt or innocence. Not surprkingly, this process 
occasionally will create a perception that the convening 
authority chose the members Simply to rubber-stamp a deter
mination that the accused is guilty. Although this perception 
neither accurately reflects the cour t -rnd  process, nor repre 
sents the common understanding of the members who are 
detailed to a court-martial, a genuine problem of perception 
persists. In this context, for Congress to eliminate the per
emptory challenge at military trials would be particularly 
unwise and probably unpalatable. 

As far as possible, the Armed Forces must "apply the 
principles of law and the rules of evidence generally recog
nized in the trial of criminal cases in the United States district 
courts."51 Congress premised this mandate on the belief that 
accused service members generally are entitled to all the 
protections afforded to civilian defendants, absent compelling 
military reasons to the contrary. Many considerations unique 
to the Armed Forces, however, actually favor maintaining, or 
even increasing, the number of peremptory challenges at a 
court-martial.sz Certainly, the unique circumstances of a 
military trial do not support reducing any protections pres
ently accorded to a military accused. 

predictions that increased litigation will attend peremptory 
challenges probably are overstated. The single peremptory 
challenge allowed to each party sharply curtails the number of 
potential Batson issues that could arise at a courthmartial. 
Furthermore, military panels generally include several African-
American and Caucasian members. Consequently, serious 
Burson issues probably will not emerge when either party in a 
court-martial exercises a single peremptory challenge. In any 
event, the in- litigation that presumably may be avoided 
if peremptory challenges are eliminated undoubtedly would be 
offset by litigation gemratedby the enhanced appellate scrutiny 
of causal challenges this change would provoke. 

47United States v. Murphy. 26 MJ. 454.455-56 (C.M.A. 1988) (military judge denied chanengu against two manbera responsible for ratingother members of h e  
court-martial); United Slates v. Towers. 24 MJ. 143.146 (C.M.A. 1987) (&feme oounscl unsuccessfully challenged a member detailed to a childabuse trial who 

I had extensive prior avilian experience as a a d services counselor); United States v. Cams. 27 MI.820.827 (A.CMR 1988) (unsucassful challenge of 
member detailed to a tmd-check trial who had a personal'andprofessi~alinterest in atopping bad check#);U& States v. Smith. 25 MJ. 785.787 (A.CM.R 
1988) (military judge denied defense challenges against two memkrs who had been victims of multiple &eo); United States v. Yardley. 24 MJ. 719.723 
(A.O.M.R 1987) (milirary judge denied challenge against p member detailed to a childabuse trial who expressed abhorrence to lex& offenses involving children 
and who acknowledged that he wwld sentence these offenders-more harshly than he would sentence other mvicted accused); United States v. Swagger, 16 MJ. 
759 (A.CM.R. 1983) (military judge denied defense challenge against seating the installation provost marshal as s&or member). See generally U M  States v. 
Sman. 21 MJ.15 (C.M.A. 1985). The cases d e s m i  above Were noted and discussed in David A. Scblueter.T k  Twrrrlicrh Annual Kenncth J. Hodson Lecrure: 
Military Jutice for fk 1990'd bgd System Lookingfor Respect, 133 MIL L REV.1,20-21 (1991). 

usee gencralfy UCMJ a t t  59(a) (1988) (the finding or sentence of a court-mad may not be held incorreclon h e  ground of an error of law unless the error 
materially prejudices the subsmtialnghm of the accused). 

49E.g.,United States v. Mabe. 28 MJ. 326 ( W . A .  1989); United States v. CNG 25 MJ.326 (C.M.A. 1987); United States v. 'Ibomas. 22 MI. 388 (C.M.A. 
1986); United Slates v. Ledbetter.2 MJ. 37 (C.M.A. 1976). 

W U h d  States v. HoUey. 17 MJ. 361.373 (C.M.A. 1984) (Evereti. CJ..disaenting). Chief Judge Everett asserted that Congrrss provided the accused with the 
right to exercise a peremptory challenge as an "added p&m against [unlawful cormnand] influence." See id 

51UChlJ aR 3 q a )  (1988). 

"See generally supra, notes 47-50 and accompanying texext 
I _ 

OCTOBER 1992 THE ARMY LAWYER DA PAM 27-50-239 15 



% Beyond these practical consideratiMs, eliminating per
emptory challenges at courts-martial inrespdnse to Barson 
might send fin unfortunate signal to the public about the 
quality of military justice. To date, no civilian jurisdiction 
seriously has consideredrestricting or eliminatingperemptory 

!challengesbecause of Barsbn. Given all the reasons that sup
port retaining peremptory challenges at courts-martial-even 
after the Supreme Court?decided Butson-the military justice 
system should not be amended to abrogate the limited rights 
to exercise peremptory Challenges that presently are available 
to accused and trial counsel. . 

.,.~ 

I .  Conclusion 
I . . 

Whether the military justice system should abandon 
peremptory challenges in light of the requirements of Batson 
and its progeny is an opcn question. I Nevertheless, it is a 
question that military criminal law practitionersand Congress 
should considercarefully,' If they respond wisely to the issues 
raised in Barson, the military justice system could arrive at a 
solution that would stand as a model for otherjurisdictions. 

4' 


I 

! 

L ~ . The Reghation of Printed Materials 
I '  on Military Installations 

I ' I 

1Major Andy K.Hughes
' 

I , ) 
41st GruduareCourse, TJAGSA+ 

-


Congress shall make no law . . .abridging 
the freedom"of speech.1 

' 1 1  & , . \ 

nstallation commanders and judge advocates periodically 
'must struggle twdefine the proper relationship between an 
individual's free expression right to disseminate literature2 
and the' essential command prerogative of maintaining good 
order and discipline. ,Thisstruggle arises in a variety of con

* 	 texts, from regulating commercial solicitation to determining 
whether individuals may enter 8 military installation ro pass 
out pamphlets. ': I 1  

sions in which the Supreme 
Court and the circuit courts of appeal have addressed the gov
emment's attempts to regulate expressive conduct on federal 
property. This information should help commanders and 
military attorneys to tespond appropriately when circum
stances rkuire them to limit freedom of expkssion. ~ 

Regulation of Expression: A Primer 

To appreciate a commander'srole in regulating expressive 
conduct, one must understand the ysis the Supreme Court 

1 U.S. CONST.amend. I. _ .  

and the lower mpts nnine whether plans restrain
ing freedom of expressionon government enclavesviolate the 
First Amendment The SupremeC 's latest decision in this 
area is United States v.Kokillda.3 

I lInKokindo, two volunteers working for the National Demo
cratic Party Committee erected a table on a sidewalk leading 
to the entranceof a post office. The entiresidewalkwas located 
on Postal Serviceproperty. At the table, the volunteers solic

. ited contributions and sold books and subscriptions to the 
Iparty newspaper. The postmaster asked the volunteers to 

leave. When-theyrefused to do so, they were apprehendedby 
postal ins-, who also confiscatedthe table, the literature, 
and other items? 

The volunteers were convicted before a United States 
magistrate of violating a postal regulation that prohibited 
"[s]oliciting alms and contributions, campaigning for election 
to any public office, collecting private debts, commercial 
soliciting and vending, and displaying or distributing 
commercial advertising on postal premises."s They unsuc
cessfully appealed their convictions to the United States 
District Court for the District of Maryland, then took their 
cases to the FourthCircuit Court of Appeals. The Fourth Cir

2Ser Griswold v. Connecticu~381 U.S.479 (1965) ("the fre of speech and press includes not only the right to utter and prh< but [also1 the right to distribute 
i '  r " , J:' 

41d.at3118. 

539 C.ER 8 232.1@)(1)(1989). cifed in Kokinda. 110 S. Ct.at 31 18. 
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cuit overturned the convictionsP Asserting that all sidewalks 

“presumptively [are] public f m s , 7  the court cancluded that 

the postal regulation“offend[ed] the FirstAmendment Ibecause] 

it [was] neither a reasonable mannerrestriction nor. 

drawn to accompIish a significant government interest.”* The 

Government petitioned the Supreme Court for a writ of 

certiorari. The Court granted certiorari to m l v e  a conflict 

among the circuit courts? I I 


In a five-to-three vote, the Supreme Court reversed the 

Fourth Circuit and upheld the convictions. In a plurality 

opinion, expressing the views of four members of the Court, 

Justice O’Connor applied a three-part analysis to uphold the 

regulation. 


Justice O’Connor first considered whether the commercial 

solicitation at issue was l‘qwch”protectedby the First Amend

ment. Citing a list of prior Supreme Court decisions,tO she 

quickly determined that this commercial solicitation was con

stitutionally protected.11 


Next, Justice O’Connor directed her attention to whether 

the sidewalk involved was a “public forum” for FirstAmend

ment purposes. To answer this question, she’applied an 

analysis that the Court first announced in Perry Education 

Association v. Perry Local Educators’ Association.12 In that 

decision,the Court had contrasted public and nonpublic forums, 

remarking, 


In places which by long tradition or by 
government fiat have been devoted to 
assembly and debate, the rights of the State 
to limit expressive activity are sharply 
circumscribed. At one end of the spectrum 
are streets and parks . . . . TT]o enforce a 
content-based exclusion [in these quin
tessential public forums, the government] 
mwt show that its regulation is necessary to 
serve a compelling state interest and that it 
is narrowly drawn to achieve that end. The 
State may also enforce regulations of the 
time, place, and manner of expression [that] 
are content-neutral, are m w l y  tailored to 

serve a significant government interest, and 
leave open ample alternative channels of 
communication. 

’ 1  

A Second category consists of public 
property [that] the State has opened for use 
by the public as a place for expressive 
activity. The Constitution forbids a State to 
enforce certain exclusions from a forum 
gendly.open to the public even if it was 
not required to create the forum in the .fmt 
place. Although a State is not required to 
indefinitely retain the open character of the 
facility, as long as it does so it is bound by 
the Same standards as a traditional public 
forum....  

Public property [that] is not by tradition 
or designation a forum for public communi-
Cation isgovernedby merent standards. ... 

1 lTJhe ‘First Amendment does not guarantee 
access to property simply because it is owned 

’ or controlled by the government” In addi
tion to time, place, and manner regulations, 
the State may reserve the forum for its 
intended purposes, communicative or other
wise, as long as the regulation on speech is 
reasonable and not an effort to suppress 
expression merely because public officials 
oppose the speaker’sview.13 

, 

Using this analysis, Justice O’Connorheld that the sidewalk 
leading to the post office %wasnot a public forum. She stressed 
that the postal sidewalk lacked the characteristics of public 
sidewalks traditionally open to expressive activity, noting that, 
unlike “the municipal sidewalk [running] . . .parallel to the 
road in this case,” the Postal Service’s sidewalk “was con
structed solely to provide for the passage of individuals 
engaged in postal business.”14 

Justice O’Connor also emphasized that the Postal Service 
had “not expressly dedicated its sidewalks to any expressive 
activity.”1~She observed that Postal Service property is 

6Uniled States v. Kokinda. 866 E2d 699 (4rh Cir. 1989), rev’d, 110S. CL 3115 (1990). 
, I 

’Id.at 701. 


ald.at 703. 


9 K o k i h .  1 1 0 S . C ~at3118. 


loRiley v. National Fed’n of the Blind of N.C.,Inc., 487 U.S. 781 (1988); Schaumburg v. Citizens for a Better Env’t, 444U.S.620 (1980). 


11Kokinda. 110 S. Ct. at 3118. 


12460 U.S.37 (1983). 


131d.at 45-46 (Citations omid) .  


rl4Kokinda.110 S. Ct. at 3120. 

15fd.at 3121. 
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“dedicatd to bnly one means of Communication: ”theposting 
of public notices on designated bulletin boards. No postal 
service regulation opens postal sidewalks to any First 
Amendment activity.”16 Justice O’Connor conceded that the 
Postal Service previously had permitted It‘individuals or 
groups to leaflet, speak;and picket on postal premises.”17 She 

and a practice of allowing some’speech 
activities on postal property do not add up to 
the dedication of postal property to speech 

‘tT]he governmeot does not 
create a public forum by . . .’permitting 
limited discourse,but only by intentionally 
opening a nontraditional forum for public 
discourse. ...“I8 

‘ I  
1 j #  

Finally, Justice O’Connor concluded that the postal regu
lation reasonably restricted the use of the ‘forum. Examining 
the Postal Service’s assertion that the regullation was needed 
to prevent interference with distribution of the mails’19 she 
noted that the Postal Service briefly had permitted limited 
solicitation in post offices, but had abandoned this practice 
upon finding that it “distracted [managers] from their primary 
jobs’a and “was so complex as to be unadministrable.’q1 She 

I I i 

f this real-world experi
ence[,] . . . the Postal Service enacted the 
regulation at issue in this case. The Service 
also enacked regulations baning deposit or 
display of written materials except on’ authorized bulletin boards “to regain space 
for the effective display of postal materias‘ 
’and the efficient lransaction OP postal busi
ness, eliminate safety hazards, reduce main- I I 

% tenance costs. and improve the appearance 
of exterior and public-use areas on postal 
premises.” ... In short, the Postal Service... 

171d. 

lard. (citing Cornelius v. NAACP Legal Defense C Educ. Fund, 473 U.S.788. 

191d. at 3122-24. 

mid. 8t 3124. 

211d. at 3122. 

ibited the use ;of i t s  propert$$ 

Congress’s mandate to ensue 

I 1 I As d i s c 4b l o w ,  the courts generally consider military 
installations to be nonpublic forums. Consequently, Kokndn 
should support an installation’s promulgation of local regu
latidns governing.expressiue,cand
relate reasonably to the installation’s mission. * 

1 ,Followingthe SuperneCourt’s decision m Greer Y. Spock,B 
the federal courts benerally have found military installations 
to be nonpublic ,forums. In  Greer, the Supreme Court 
upheld the authority of an installation commander to forbid 
politicalactivists from distributing leaflets on the installation. 

to “provide for the common defence“ and 
1 , I 3 this Court ,. .has.on cauntless occasions 

tion of the military in our national life ... 
navies to fight or beready.tofight wars ....” h 


[Clonsequently the business of a military 

installation like FoFt Dix ([is] to train 


of the basic function of a military installation has been ‘the 
historically unquestioned power of [its] commanding officer 
summarily to wclude civilians from the area of his [or her] 
command.”’% Accordingly, he concluded that the “notion 
that federal military reservations , . .traditionally [have] 

: L 


. .  . .  -..-. .. 

I .’ 
1 ,  J 

, , ‘  

“ I ” / I 47. r 

=Id. at 3124 (citations omitted). 
; I jl I( 

, Ly424 US.828 (1976). 

XSee Donna C Maizel t Samuel R. Maizel.Does an Open Houw T m  a Military Imtalhtion irrlo a Public Fonun? United States v. 
Amendmenf,ARMVLA~.,Aug.1986,at 11.  F 

ZGreer, 424 U.S.at 838 (quoting United Statea ex rel. Toth v. Quarles, 350 US.11.17 (1955)). 

%Id. (quoting Cafeteria Worken Local473 v. McEhy. 367 U.S.886,893 (1961)). 
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served as . . .place[s] for free public ass [is]
historically and constitutionallyfalse.27

I - 1 , 1 

Bechsecommentators already ‘havewritten at length about 
the early development of the law in this area,%the remainder 
of thisarticle concentratesonk e n t  cases that directly or hd
rectly have expanded the power of commanders to regulate 
the distribution of printed materials on milicary installations. 

I 

tion of the Printed Word 

Perhaps the most hotly contested First ,Amendmentbattles 
in ment years have focused on the authority of government 
officials to regulate the distributidn of printed materials on 
federal propem. This issue typically has required courts to 
assess the legalities of regulations curtailing the times, places, 
or manners in which individuals or businesses may enter 
federal property to dismiute printed solicitations.29 

The Suprenie Court’s most recent entry into this arena is 
Cornelius Y. NAACP Legal Defense & Education Fund.30 In 
Cornelius, the National Association for the Advancement of 
Colored People challenged as unconstitutional an executive 
order and the implementing regulations that the Office of 
Personnel Management (OPM)adopted to execute that order. 
As amplified by the regulations; the executive order pro
hibited certain organizations&omsoliciting funds through the 
Combined Federal Csimpaign (CFC). It specifically excluded 
from the CFC all “[algencies that seek to influence the 
outcomes of elections or the determination of public policy 
through political activity or advocacy. lobbying, or litigation 
on behalf of parties other than themselves.”31 

The District Court for the District of Columbia held that the 
executive order violated the First Amendment. It found that 

nfd. 

=See generally Maizcl& M a i d  supra note 24. 

the CFC was ’a limited public forum, ‘that the exclusion had 
been based upon &tent, and that the Govemhent had failed 
to show that the restriction furthered a compelling state 
interest.32 The Court of Appeals for the District of Columbia 
affirmed the distiict court. I It found thd restrictions unrea
sonable under even the least restrictive constitutionalstandard.33 
After the’appealscourt denied the Goveriunent’s petition for 
rehearing, the Governmentobtained cerri0rafi.W 

I 
i I 

Four of seven ,SupremeCourt justices voted to reverse the 
lower courts. Writing q e  majority opinion, Justice O’Connor 
used the Perry Education Association analysis to uphold the 
order. Justice O’Connor fust’determinedthat the solicitation 
of funds for charitable pwpodes was speech ‘ p r o t e c t e d  by the 
First Amendment. Citing Village of Schauruniburg v. Cirizens 
for u Berter Environmenz?s d e  stated that “charitableappeals 
for funds, on the street or door to door, involve a variety of 
speech intereswmmunication of information, the dissemi
nation and propagation of views and ideas. and the advocacy 
of causes-that 8fe within the protection of the First Amend
mentq6 

I 

Justice O’Connor then decided &at the CFC was not a 
public forum. Initially, ‘she observed that “[nlothing in the 
Constitution requires the Government freely to grant access to 
all who wish to exercise their right to free speech on every 
type of Government property without regard to the nature of 
the property or to the disruption that might be caused by the 
speaker’s activities.”37 She then expanded the Perry Educon’on 
Association analysis. declaring, 

The Government does not create a public 
forum by inaction or by permitting limited 
discourse, but only by intentionally opening 
a nontraditional forum .... We will not 
frnd that a public forum has been created in 

=see generally DEP’T OF &MY. REO. 21@10,~STALLATIONS:h m m l l O N ,  para. 6 4  (15 Apr. 1978); h P ’ T  OP ARMY. REG. 360-81, ARMYPUBLIC AFFAIRS: 
COMMAND T I U F O ~ ~ N  para. 2-39 (20 Nav. 1989) bereinafter AR 360-811; ~ P ’ T  ARMY COMMANDPRO(~RAM. OF ARMY,&a. 6oo-u). P R R S O ~ E N E R A L :  
Pouc~.psra 5-9 (IO2.1 Apr. 1992) [hereinafter AR 600-201. h a n t  to theae regulations. most Army instslldons have adopted local procedural guidsnce 
directing appropriate d f  agencies. mch as the installationpublic n f f h  offices. to m r k w  lircnturr disrributionquests for inscallatimcommanders. See, r.g., 
U.S. ARMYENa’R C m T 3 R  & Fonr L~ONARD S m . 1 To ARMY REO. 21@10(23 Feb. 1988).WOOD. 

30473 U.S.788 (1985). 

3lld. at 795. 

321d. at 796. 

3 3 ~ 

u ld.  

3 5 4 4 4  U.S.620(1980). 
. I I 

36Cornclilu. 473 U.S.at798. 

37fd. at 199. 
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1 the face of clear evidence of ascontrary 
inJent[,] , .\nor will we z t the 
Government intended to ,cr ~ ublic 

rum when the nature of the properly is 
consistept with expressive activiry.38 

, 
Examining the historypf the,CFC, Justice O’Connor no* 

that the “Campaign [actually] was designed to minimize the 
disruption to the workplace that had resulted from unlimited 
adLhoc +$icitation[sl .by lessening the 
sive activity occllrrin n federal property 
stringently limited expression so the 3 

mpaign literature.”39 She opined that, 
n of the government to limit access to the 

CFC was not dispositive per se, it was “relevant for what j t  
suggest[ed] about the Government’s intent in creating the 

ent, exists to accomplish the busi
ness of the e m p l ~ y e r . ” ~ ~As an employer, the government 
“‘must have wide discretion and conuol over the management 
of its personnel and i n t e v a l  affairs,’”42 Accordingly, the 
gQvernment may %exercise control mer access to the federal 
workplace .,.to avoid interruptions to the performance of the 
duties of its employees.”43 In light of the government’spolicy 
in creating the CFC, and its practice in limiting access, Justice 
O’Connorconcluded that the CFC was a nonpublic forUm.44 

t 

the CFC was a nonpublic forum, 
Justice O’Connor addressed the requirements for finding the 

a id .  

411d. 

regulation constitutional. The decision to restrict access to a 
nonpublic forum, she commented, need only be reasonable; it 
need not be the most reasonable or the only reasonable 

“In contrast to g public forum, a fF+g of strict -ility between the nature qf the speech ,or the 
identity of the speaker and,the functioning 
form is not k.ndated.’*46 ~nstead.the 
Govemment’q&striction of 8ccess to a no 
be assessed in the light of the purpose of the forum and al l  the 
surrounding circumstances.**47Applying this standard. Justice 
O’Connor concluded that the government’sjustifications of 
minimizing disruption in the federal workplace, ensuring the 
success’of the CFC, and avoiding the appearance of political 
favoritism were sufficiently ,reasonable to render the 
regulation comstitutional.48 

’ After the Court decided Cornelius, two federal circuit 
courts used the Perry Education Association and Cornelius 
analyses to uphold restrictions on the distributions of com
mercial publications on military installations. In MN.C. of 
Hinesville v. Department of Defense.49 the Eleventh #Circuit 
considered a challenge to Fort Stewart’s practice of affording 
preferential treatment to its civilian enterprise newspaper 
(CEN).50 M.N.C.of Hinesville (M.N.C.),the publisher of the 
Fort Stewart post newspaper, The Patrwr, lost the right to 
publish the newspaper to a competing fum.51 M.N.C. then 
formed a new newspaper, Coastal Courier’s‘ArmyAdvocate. 
It asked the Fort Stewart public affairs office to provide i t  
with the same information that the fort provided to The Patriot 
and requested permission to distribute Coastal Courier’s ,-
A m y  Advocate in the same time, place, and manner as The 

I 


42Id. (quoting Amett v. Kennedy, 416 US.134. 168 (1974) (Powell,J.. concurring)). 
I 

43ld. at 806. 

‘ 451d.at 808 (citing Perty Ehu.h s ’ n ,  460US.at 37). 

461d. 

471d. at 809. JusticeO ’ C m o r  added, ”Even if some incompatibility with general expressive activiy were required, the CFC would meet the requirementbecause 
it would be administratively unmanageable if access could not be c u d e d  in a reasonable manner.“ See id. 

4Vd. at 809.813. 
,

49791 F.2d 1466 (11th Cir. 1986). 
iSOA civilian enterprise newspaper (CEN) is  a newspaper. published by a commercial firm md distributed through official distribution channels, that a Iofal 

command uses to disseminate command information. As legal consideration for the publication contract. the command “offers [the publisher] rights pnd 
authorizatims [to obtain revenue through advenising sales] instead of money.” See AR 360-81. supranote 29, para 2-27a(1); see a h  id.. para.2-23 r[n]either 
appropriatednor nonappropriatedmonies may be used to pay for any part of the civilianprintei’s [production]costs”)). 

F 

5 1 A n  installation must award a amtract to publish a CJZN competitively.See id.,para. 2-27d. Because a CEN contract “does not involve the changing of monies, 
adherence with the FederalAcquisitionRegulation (FAR)is not rqukd.’’ Id. Nevertheless, AR 360-81 expressly directs installations to ‘f$low FAR procedures 
wherever possible.”See id.See generally G ~ r m u LSERVS. ADMlN. Rr A L ,  FEDERAL AcpUISmONReg. pt  6 (1984). 
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Patrio;. When the command at Fort Stewart denied both 
requests, M.N.C.filed suit. seeking injunctive telief.52 

ss 'toinformation 
issue in its argument before the district court, leaving as the 
sole remaining issue the Amy's refusal to grant M.N.C. 
access to CEN distribution points. The district court granted 
the Government's motion for summary judgment and M.N.C. 
appealed to the Eleventh Circuit.53 * 1. 

The Eleventh Circuit held that the government's actions 
had affected activities that fell under the protection of the First 
Amendment.% I t  then consideied the district court's finding 
that Fort Stewart was a nonpublic forum. On appeal, M.N.C. 
had acknowledged that Fort Stewart normally is 'a nonpublic 
forum. It had asserted,however, that 'by allowing ThePatriot 
to be distributed through access points that are off limits to 

J 	 other newspapers, the Army . .j .  [had] timed these access 
points 'into h public forum to which all newspapers similar to 
The Patriot must be given equal acdass.'55 The Eleventh 
Circuit disagreed, concluding that,M.N.C.'s "contention [was] 
foreclosed by Peny.96 The court op 9 

Army's actions in this cas 

the access points . .. into a public forum. 

The access allowed The Patrio; is more 

limited than the access [allowed] . . . in 

Perry. While the school district in PerTy 

allowed organizations other than the incum


m betlt union to use [teachers'] mailboxes, : 
* 	 * nothing in the present record mdicates that ' 

any nonmilitary organization other than the . 

CEN [was] authorized to'distributk material 
through the access points.57 

Accordingly,'"the access points at Fdrt Stewart , ..to which 
ThePam'ot [was] granted access hii from which other papers 
[were] excluded [were] not ...a public forum."5* 

52MN.C.offfinemilk,791 F.2d at 1470-71. 

s31d. at 1471. 

%Id. at 1472. 

ssId. at 1473. 

5 ~ . 

nld .  at 1474. 

5 w .  
? 

59Id. at 1476-77. 

a885 F a  167 (4th Cir. 1989). 

6lId. at 169-70. 

Finally, the court examined the reasonableness of the gov
" ernment's de&ion'to deny M.N.C. access to the distribution 
points. #Thecourt ruled that thehrmy's interests in enhancing 
life otl military'installations by distributing command infor
mation to military personnel, promoting CENs as vehicles for 
the dissemination of command information, and granting 
disbibution monopolies to encourage publishers to bid on 
CEN proposals were reasonablebases far this~estriction.59 

I 

'In Shopco Distribution Co. v.  Commanding General of 
Camp hjeunep0 the Fourth Circuit addressed a related issue 
when it weighed the rights of private parties to distribute 
advertising circulars on rnil iw installations. Shopco Distri
bution (Shopco), the publisher of a circular called The Shopper, 
sued to overturn en mder in which the base commander sharply 
restricted the'distributidn of advextkhg circulars in the family 
housing areasof Camp Lejeune, North Carolina. Previously, 
the commander had allowed businesses to distribute circulars 
dwr-to-claor. Under the new order, however, the only non
subscription publication that could be disbibuted in this 
manner at Camp Lejeune was the base CEN. The GZobe.61 
Other publications could be cidulated only 'through certain 
designated outlets. 

In an extensive opinion, the district court granted summary 
judgment to the Government62 'Shopco appealed, contending 
that the base commander's decision infringed on Shopco's 
freedom of expression by forcing Shopco to spend $400 per 
week to mail copies of The Shopper to persons who formerly 
had received it by door-tedoor deliveries.63 

Both parties agreed that the advertising circuIars were a 
form of 'protected speech. Accordingly, the Fourth Circuit 
concentrated on'the type of forum involved and the reason
ableness of the government's restrictions. 

1 

Shopco contended that the Marine Corps had opened Camp 
Lejeune's housing are& to public commercial discourse. It 

I 

62ShopCoDisuib. Ca v. Commanding Gem of Marine CorpsBase, Camp Lejeune,N.C.,6% F. Sup. 1063 (E.D.N.C. 1988). @d, 885 E2d 167 (4thCir. 1989). 

*Shopco Distrib. Co..885 EZd at 170. I I t ' 
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pointed put that the commanding general permitted pizzerias 
and laundries to deliver to Camp Fjeune customers; that cer
tain areas of the base included civilian-run commercial 
enterprises; and that the commanding general previously had 
allowed Shopco to distribute the Shopper door-todoor. , 

The Fourth Circ 
Marine Corps smctly limited access to Camp Jkjeune's hous
ing areas, noting that these neighborhoods "are sharply and 

, easily distinguished from civilian .residential area^."^ It 
added, I 

1 ' 

Access kfour of the nine &p housing areas 
, is controlled by med sentries. Access to 
i i  	 the remaining five areas is restricted toi1+ 

residents, invited guests, and those om offi
cial business. These restrictions are posted. . 
*andenforced by military police, By imps- I 
ing and enforcing these access restrictions, 

, the Commanding General has taken ,the 
necessary steps to pteserve the status of the 

. I , Camp's residential areas as integral portions iJ 

of Camp Lejeune.65 

, The court expressly rejected Shopco's contention that the 
commanding general had permitted Camp Lejeune to become 
a public forum. It opined, I 

the base housing areasto a public forum. . 
Nor does the civilian operation of busi
nesses at shopping centers l ~ t e don Camp I 

Lejeune convert the housing areas into c 

ppblic forums. . .(. Finally, Perry 
forecloses appellant's contention that the 
previous door-to-door distribution of The 

~ Shopper to the Camp'$ residentia1,areas 
converts these areas to public forums. . . . 
Here, as in Perry, the Commanding General 
chose to allow The Globe door-to-door 
delivery privileges, based on its status as a 
CEN,and blocked such distribution on the 

641d.at 172. 

661d.at 173. 

mid. (quoting Perry Edw.Ass'n, 460US. at 45). 

part.of The Shopper because appellaet no 

longer published the Camp's CEN. , The 

Commanding General's ...actions did not 

change the housing 

public forums.& 


I 

court also emphasized 
e Commanding General did, by previously granting 

permission to The Shopper to distribute door-to-door, change 
Camp Lejeune housing areas from nonpublic to public 
forums. he '[was] not required to indefinitely retain the open 

i character of the[se] facilit[ie~].~~'67The geqeral's revocation 
of Shopco's right to distribute the Shopper door-to-door 
clearly demonslrated the "intent to make base housing areas 
generally off limits to door-to-door delivery."6* 

c ' 

'bk Having resolved that Camp Lejeune was a nonpublic
forum, the FolrrthGrcuit wasted no time in,determining that 
the base commander's restrictions were reasonable. Quoting 
at lqgth from @e Eleventh Circuit's decision in MN.C.of 
HinesviZle,69 the Fourth Circuit agreed ?'with [its] ,sister 
circuit's conclusion'^^ that establishinga distriiution monopoly 
for a CEN on a military installation was a reasonable restric
tion of expression that ,couldwithstand a First Amendment 
challenge.71 

I '  
/ *  

Conclusion 

t of ,written expression 
on federal installations should send a clear signal to judge 
advocates., I Whenever a reasonable, content-neutral basis 
exists to restrict distribution of publications ,on a military 
installation, a court will afford great deference to a com
mander,~decision to limit the time, place, or manner of distri
bution-or, in extreme cases, to prohibit disaibution entirely. 
Although, as a matter ~fpolicy, the Department of the A m y  
discourages a commander om flatly prohibiting any distri
bution of literature,n these opinions strongly suggest that the 
courts would uphold even an absolute prohibition on distri
bution if that prohibition were Content-neutral. 

I ' 

I


/-

P 

6Sld. ' h e  court commented that b e  commanding general also demonstrated the intent to forbid dmr-todoor deliveries to base housing arras by barring another 
advertisingarcular, T k  Eztra, from dmr-to-door delivery. See id. 

@See id. at 174-75 (citing MN.C.of Hinesville, 791 F.2d at 1476-77). t 

7Old.at 175. 

"Id. at 174-75. L r "( 1 

Wee  AR 600-20,supra note 29. para. 5-9 002.1Apr. 1992). I 4' 
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TJAGSAPractice Notes 

e Advocate General’sSchool 

Criminal Law No 
6 ? I ‘ I F 

An OngoingTrend: ‘’ 
Expanding the Status and Power of 

‘ 

Infroduction 
1 

“No one who has read the legislative history of the Code 
can doubt the strength of the ‘congressional resolve .tobeak 
away completely from the old procedure and insure, as far as 
possible, that the law officer perform in the image of a civilian 
judge.”’ With this statement, the Court of Military Appeals 
began a series of decisions in which it gradually has moved 
the status of militaryjudges closer to that of their counterparts 
in the federal civilian justice system. To appreciate the cur
rent role of military judges, one must examine not only their 
present powers, but also the historical development of the 
military trial judiciary? ’This history not only explains the? 
bases for the current powers of military judges, but also sug
gests that the trend of expanded powers will continue. Deci
sions from the Court of Military Appeals also imply that, in 
time, military judges will assume still more of the powers now 
associatedwith the federal civilian bench? 

, 4  CMMR 85,88 (C.M.A. 1952 
I 

I Development: Lmv Me Law officer 

The 1916 Articles of Warp Congress’s earliest and most 
comprehensive effort to establish a code of laws to meet the 
unique needs of the United States military,S directed conven
ing authoritiesto detail ajudge advocate to each court-martial. 
A judge advocate served as a pmecutora and as a legal advi
sar.7 He also advised unrepresented accused of certain fmda
mental rights.8 The 1916 Articles did not require a convening 
authority to detail a separate legal advisor to the court, nor did 
they state thata judge advocate had to be an mrney.9 After 
World War I ended, complaints that the 1916 Articles had 
failed to protect the individual rights of service members 
prompted Congress to enact the 1920 Articles of War.10 

The 1920 Articles required a convening authority to appoint 
a law member for each court-martial, directing that, whenever 
possibIe, this individual should be detailed from the Army’s 
Judge Advocate General’s Department (JAGD).11 A law 
member deliberated with the cour-martial and voted with the 
court on the findings and sentence.*z The law member also 
ruled on interlocutory questions arising during the pro
ceedings.13 These procedures remained virtually unchanged 
until the end of World War 11. After the war, however, 
powerful veterans’ groups and civilian bar associations 
sharply criticized the 1920 Articles. demanding changes that 

1 

only the historid development ry trial judiciary. Within &e limits-of the uticle, tfie ruthom r not address h e  
historical development of military justice aystan or the Uniform code of Milhry I d a  (UCMT). Other commmtatora h d y  have addressed those 
subjdr extensively. See, E. Ross, ?he Milifary Jutice Act 61968: Hktorud Background, 23 JAG J. 125 (1969) reprhed in MIL. REV. B m .  ‘ 
ISSUE 273 (1975); Frederick B. Wiener,Americon Milhry Low in Ligh! of 1he First Mufiny Act’s Tricentenhl, 126 ,@. L.REV. 1 (1989); Earnest L Langley. 
Comment.MiliraryJustice and the Conrtirution-ltnprovements Offered by rhr New Un$mn Cot&?of Military Jutice, 29 ?Bx.L.REV. 651 (1951). 

3Sce. c.g., United Statesv. Scaff. MJ. 60 (CMA. 1989); ey 27 MJ. 99 ( W . A .  1988); Unitcd Statu v. G h h ,  27 M.J. 
1988). 

4Aa of Aug. 29.1916.39 Stat 619 [hminaf~r1916 Articles]. 

SSee Wiener,supra note 2. at 17. 
0 $ 1 

61916Articles,qranote 4 . a ~17. 
‘ I 

’MANUALPOR COURTS-MARlUL, United StakS. q 99 (1917). * 

#Id.1 % (repking a judge advocate to inform an r a s e d  of the charged and to advise the .c~usedof his rights to onmsel, to testify m his awn defense. and LO 
have a copy of the charges). I 

SSee id. 194. 

1OAa of June 4. 1920.41 Stat 759 ( d e a l  at 10 U.S.C.08 1471-1953 (1922) (reperled)) berein9fter 1920 Articles]. Tk 1920 Artides detailed counsel lo 
represent h e  accused,required amanatic appcUate review, and gave the accused the right to receive a oopy of the rccord oftrial. See Wiener. supranotc 2. at 24
25. 

11 1920 Amcles. a~ 8. 

Wd. 
b , I 

1Vd. a n  3 1. 
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would increase soldiers' rights and would insdate a e  tnilitary ~ ' officer as a judge concept.'= During his testimony before 
justice system from unlawful command influence.14 These members of the HOW ~ r m e dservices 'Commim. Professor 
criticisms impelled Congress to promulgate the 1948 Articles .. I Morgan repeatedly declared that a law officer should act like a 

judge in a civilian co~rt.23 The provisions of the UCMJ of War.15 

The 1948 Articles provided that a law member had to be an 
officer of the JAGD or a licensed attorney serving as a 
commissioned officer on active duty26 It forbade'a court
martial from receiving evidence, or voting on findings or .  
sentence, in the law member's absence.17 Law members con- 1 

tinued to kule on interlocutory questions. With two excep
tions, their fulings were final.18 Law members also instructed 
courts-martial on certain fundamental precepts of law before 
deliberations.19 deliberated with the members (except in 
closed sessions), and voted as members of the courts to which 
they were detai1ed.m :A law member under the 1948 Articles, 
however, still was not the independent arbiter for which 
society clamored. Accordingly, in 1950, Congress introduced I 

far-reaching changes to the military justice system by enacting 
the Uniform Code of Military Justice (UCMJ).21 

The UCMJ was the most significantk p  in the creation of a 
military mal judicihy. The congressional debate over UCMJ 
articles 26 and 51 pentered on extensive discussions of the 
similarities between law officers and civilian judges. Ro
fessor Edmund Morgan, chainnan of the UCMJ draftingcom
mittee, was the "mostpersistent and $vocaladvocate of the law, 

15Act of June 24.1948.62 Stat. 604 thereinafter 1948Artidea]. ' 

*6ld.an. 8. 'Ihe second paragraph of article 8 provided, 

[Tlhe authority awinting 
Judge Advocate General'r 
United Srates and oenified 

17Cd.("no general court-martial sha l l  r e d  

Isid. a n  31. The two exceptions were moti 

191d.The law ,memberreminded the members that the Government bears the 
standard of prbof beyond E reasonable doubt, and lesser-includedoffenses. Se 

mid. a n  8. 

21See Pub.L No. 81-506.64 Stat 127 (1950). 

ultimately reflezted thisbelief. 

As originally en ired a convening 
authority to appoint a legally qualified law officer for each 
court-martial.% This officer would serve independently of the 
court members.25 The UCMJ empowered,the law officer to 
rule on interlocutory questions, to instruct the members of 
courts-martial,%and to consult with the court outside the 
presence of the accused and counsel.27 Unlike the 1948 
Articles of War,the UCMJ alsoauthorized law officers to rule 
on the finality of challenges.28 Several commentators 
subsequently ~sserted&at Congress accually did aot intend to 
equate Jaw officers with civilian judges.29 Their claims, -however, soon were rendered irrelevant by a ;volley of, 

decisions that the Court of Mili 

after Congress enacted the UCMJ. 


f 

e legislative background of ,the Uniform Code makes 
question Congress' conception of the law officer, 

as [a]judge ....''30 .TheCourt of Military Appeals expressed 
this dogma repeatedly. occasionally adding that one w o n  for 
the court's owu'existence was to ,enfoq Congress's intent by 
upholding the judicial status of law o�ficers,31 The court 4 

F. 
L * 

- I -- - ._ --. - .. 

i 


ZRotert E .MilIer, WhoMode the Law Oficer a mFederalludge" ?. 4 MU.L.REIV.39.41 (1959). 

BUn$lorm Code of MilitarJlJustice: Hearings of HR.2498 Before a SypComm of the House Comm. on h d Services, 81;t Cmg., 
ARMXU SHRVICSSCorn. YNDEX AND I E O I S L A ~  H-RY 'ID IWE COOB OF.&~ITARYJvsrr~a,1950 at 70-71 (1950) fiereimierreprinted in 1 HOUSE UNIFORM 

Hearings]. 

a n  2qa) (1952) (amended 1968). 

=Id. 

y/d.a n  51, 

aid. ' , I t  

a i d .a n  41. 

BSee generally Miller. supra note 22; Henrings. supra note23. at 785. 

3oUnited States v. Berry. 2 C.M.R.141,147 (C.M.A. 1952). 

Wee, e.g., United States v. Keilh. 4 C.M.R. 85,88 (C.M.A. 1952). 
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Consistently expanded the powers of law officers. Forexample, 

it held that the UCMJ imposed a duty on a law officer to 

control criminal proceedings.= Accordingly, it d e d  that a 

law officer could instruct members on the inferences to be 

drawn from evidence.33 &nih.rly, the court found that a law 

officer could declare a misuial, even though no provision in 

the UCMJ or the Munualfor Courfs-Martialexpressly author

ized a law officer to do so.%The court alsd recognized a law 

officer's power to 'dismiss multipliciods specificati 

after the rnembeih M ~ o u n c e d 
their f id ings~5' 
that the law officer's authority to dismiss a redlin 

The Court of 
to exercise pow 
Justice Act of 1%83 was the next m 
of the militaryjudge. 

I 
me M i l i t q  Judges 

32United States v. Jackson. 14CMR 64 (CMA. 1954). 

33See UnitedStates v. Biesak. 14 C.M.R. 132 (C.M.A. 1954). 

MSee United States v. Stringer. 17 CMR 122 (CMA.  1954). 

35Unitcd States v. Strand. 20 CMR 13 (C.M.A. 1955). 

guards &nd that unlawful command influence had poisoned 
the himess of corrrts-martial.~ Congress concluded that the 
military justice system needed a'substantial overhaul to con
vince the public that the system actually protected the 'tights 
of accused servicemembers. One way to accomplishthisgoal 
was to align the military justice system more closely with'the 
civiliansystem. 1' 

n e  Act'sdraftersassertedthatmendmentstoUCMJarticles 
39 and 51 would conform military criminal procedure to the 
procedlaes applicable in United States dis1rictowrrts~41Senator 
Sam Ervin stated that the purpose of the Military Justice Act 
was to designate law officers as military ,judges and to give 
them functions and powers more closely allied to those of 
federal civilian judges9 Similarly, Major General Kenneth!J. 

-Hodson, then'rhe Judge Advocate General of the Army, 
believed that the Act would give P military JudgeSJbstantially 
the same responsibilitiesand authority as a civilian eialjudge93 

In many ways, Senator E& and General Hodson were 
'correct. The Military Justice 'Act of 1968 established an 
independent trial judiciary, provided for the detailing of a 
militax$ judge to preside over each murt-marhl.~and adopted

'a prdcedural 'provision-similar to provisions in civilian 
'practiCethat permittkd an accused to qkst a trial by judge 
alone.45 The Act'also enumerated specific powers of the 
&li 


The& Changes passed with relative kse.  Little, if any, 
debate 'mseover the transition fiom law officer to military 
judge. The ffers the beit explanation 

I .  _.
I / ' 

# "  ~. 

361d. at 22 Noring that civilian courts recognize the paice of reaerving decisions, the Comt of Milimy Appeal: f a d  "no canpelling reason requiring a 
diffemtpractice in the militsry." Id. , .

I 

374 CMR. 85 (C.M.A. 1952). , -I . 
9 - ' I 

38See id. 
, 

39hb. L. No. 90632,82 Stat 1335. 

4OSee Ross. supra note 2. at 276. 

41See generally UCMJ a ~ .39(a), 51 (1968) (amended 1983). Article 3 % ~ )authorized a law asfim to call the caut in10tersion, without &e mmdancc of the 
members, to dispose of interlocutory mdma raking defenses and objections. 'Ihir prWirim resembled Federal Rule of Csiminal procednre 12. 'The militpry 
judge also could use the session to nrraign l e  accused, d v e  plear, and pedom other +urd act1 not rqdring the presa~ce&f&e members. See id. M 
39(a). 

4%. REP.No. 1601.90thCong.. 2d Sess. 3 (1968). 
I , 

431d. ai 278. 


UUCW art, 26 (1968) (mended 1983 


4Vd. art, 16. 


461d. aTt. 51. 
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kbt theiwillirigzless hf juiists,rlegislators,'and pkctitioriers to 
acctpt Ehl Act:)"The puHic*increasingly held the Atmid 
Farces in disfavor'kcause of Itlie military's expansing presdnce 

e genkral pubkic ;and httepst igroui>s 
koptinhlly pressure&Cangress to enhance .the 'iadividiral 
righkof :the &cusedFin.the rnilitaryijus'tice system. t Many 
members of Congress and military policy makers.felt 'Cinh
pelled to appease these critics whenever possible. The inm 
dWion 6f an hdependknt militdjjudiciary would c d Some 
of I these aiticisms by establishing auth 

Act of '1968 ,empowered airnllirary judge ICYhold sessions, 
Afterxefenal, outside the *psenceof the members.+?.,The 
zqnerldment ofiUCMT article ,39(a), cornbinetlwith the clear 
jntent of the drafters, inspired the Cburtof Milimy Appeals to 
continue itso m  expansion of,the powers of militaryjudges. 

erpourt came put pf.tbe blocks quickly. I r  Holding @at 
ngreqs had intended e's*:detachment from 

sommand pre s sw  .;. it declared that the 
!militaryjudge; not the controlleda pim
, i d  proqeding$?3pe court clarifiedthis position, pnd fwthqr 
. s t r e n g ~ ~ ~,the independence of .milipuyjudges, in U&$ 
States'y ,  Vpres? $"d,UnitedStates y. &dbetter.sl In (Wure, 
the court disregard authority implicit in,the ,1969 
~ a n hfor Courts hold that, although the UCMJ 

,'id. a n  39(a). 

aUNted States v. Nivcns, 45 C.M.R. 194,198 (C.M.A. 1972). 

49Sce id. 

501 MJ. 282 (C.M.A. 1976). 

1.5LeMJ.37(C?M.A:1g'TQ. i !' i* 7 '  1 I'4' . 

52Sec UCMJ UL 62 (1968) (mended1983). 

53Ware. 1 MJ. i t  28587. 

~lrdbcrkr .2 MJ.ai43. 

,iniqaireinto' what tIGy peiceived to be r2r;duly lenient'sentences 
by'a milimy@udge:r Colfrt of+�ilitiiryAfqeAIs cdndemned 
Rhis practiCe~:sDiting: :'We1 dekm i t  applopriate to bar bfficial 
i&piriesoutsick the adversary.,prOaesswhich question or seek .
8jusMicatian-for atjudge's decisioauhlegs such inquiries are 

UGw,aFticle;19(a).to resolve.prelimipary matters, such RS 
moms and objections. Numerous Court of Milit&y A M s  
decisions, hqwever, reflected the wide8pread reluctance. qf 
dnilitary &ial,judges to wept.Lkticle39(a) as quthority ernr 
.pp$ering trial judges SO conductpxttrial se~sions.55~&vi

~ read the q ic le  y m w l y ,and concluded 
nvqn$g authorities to order post& 
,MilitaryAppeds ,kl$ved otheryiy. 

civilian judges wield 


Courcs-Murrial61-elimhated any 

the authority of military judges to conduct posttrial sessions. 

The 1984 Manual spqu6cally au 

hold a post& adcle 39(a) s& 


55Sce UCMJ a n  62 (1968) (authorizing iwnvaring authority toreturn the record of trial to the QW~Rfor 

59Bricby. 16 MJ.at 263. 


Wub. L.No.98-209.97 Stat. 1393 (anending UCMY u t a .  1-140). 


~ ~ M A N U A L ~ R  Unitod Staten (1984) FminlPterM W .See generally Exec Order No. 12,473,49
COURTS-~~~~~~AL, 

r 

mM(hrI. ncpronote 61. RCM. 1102(b) (2). 

aid.R.C.M. 1102(d). 

aid.R.C.M. 1102(b) (2). 1 I . I  ' >  
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Peccnr Developments 

v. sto 
recognized the exclusive m t y  of militaryjudges to Giquire 
into allegations of court member misconduct. Stone alleged 
that he and several other witnesses had heard laughter &om 
the deliberationmom and that,during a recess,one member had 

thatrStpne W~ISguilty, Stone 
the attention of the m i l i t g  
the allegations after trial in a 

letter to the convening authbrity. The convening authority 
ordered an investigation ta inquire into Stone's claims. The 

1 Courtof Military Appeals, however,iMd that Sme 
I 

any objection to the alleged misconduct by kilirig to 
issue during trial,@a .The court M e r  opined that .a judicial 
inquiry, not an administrative investigation, was the 8ppropri
ate method for resolving an allegalion of member mlsconducLa 

Swne confmed that the powers of 8 military judge do not 
end when the judge adjourns &hecorn  It also echoed a tenet 
raised in several of the murt's earlierdecisionsu n h  the 1969 
Manual for CourrS-Marrid, stating that court member mis-
Conduct is '&I appropriate subject for a posttrial article 39(a) 

The Court of Milimry Appeals consolidated alLthe issues 
related to expanding and "civilianizing" the o f h e  of military 
judge in United Srares v.Grifith.@ A special court-maitid 
with officer members convicted Griffith for wrongfully'using 
LSD. The trial judge denied a defense motioh for a finding of 

I 	 not guilty at the close of the Gov&nt's case. After the 
members announced the sentence and departed the courtroom, 
the military)judgestated on the record that he *didnot believe 
that the evidence supported the finding$. He urged the 
convening authority'and the reviewing authorities to examine 
the evidence closely, emphasizing that, under current pro

a26M.J. 401 (CMA. 1988). 

flSee id. 

cedural rulw, l~was "powerless~toovemm the verdict or to 
entertain a-motion for adirec@ verdict tx a finding of not 
@ty after the general verdict m d ]  been returned.q 

I ~ 4 .. 
In reaching this decision. the trial judg 

preted the plain language of Rule for Omts-Martial@.�hi.) 
917;" Nevertheless, *e Court bf ~ t a r y~ppeatsdisagreed 
with the judge's conclusion. The corn held that a military, 
judge may take rcmedialmxion after the court-martial has 
renderedaverdictif,~~authendcatiogtbereccndof;trial,he 
or she discovers any error-including legally insufficient 
evidence-that has prejudiced therights of the accused.72 The 
court doubtedithat other p~tentialPQSW asremedie~,B~ch 
reviewby khe amvening authority or by appellate courts. would 
be adequate toprovidt?the necessaryrelief. 

1 

ali pow m 
with the powas granted to civilian judges under the Federd 
Rules of W i n a l  Srocedure.n.Unzike R.CM 917, Federal 
Rule of CrimM Procedure .29(b)allows a judge to reserve 
ruling on a motion for a finding of not until 'afterthe 
jury returns a verdict. Griflfh affords military judges he 
same power to act after findings. Significantly, howe.w,.the 
Court of Miritary~Appealsdid notextend its ruling to allow a 
military judge to consider the weight of the evidence, as a 
civilian judge may do under the Federal Rules of Criminal 
proCedu&'4 Thecourtobviously--and appmprhtely-wanted 
b avoid empowering a military judge to act as q "thirteenth 
$uor."75 ' Despite tbis limitation, the dekision in Gtiffirh 
markedly expanded the power of military judges to entertain 

f no I 

! Over the past few years. rhe corn also has examined the 
contempt powers of military judges. In United Stares v.  
Bwmtt ,76  4he military judgk inttiated contempt proceedings 
against the accused's civilian defense coungl. Th-e judge 

I I. 

. I I e - *  

"See United States v. Can.18 MJ. 297 (C.M.A. 1984); United Stater v. Wirberspoon, 16 M.J.U2(C.M.A. 1983). 

6927 MJ. 42 (C.M.A. 1988);. 
~ . I  , - I ( J 1 1  i 

7Oid. at 47. 

71"The military judge, on motion by &e accused or sua spnie, i h d  enter finding of n a  guilty CR m e  Q mom offa 
is dosedand btforc findings e general issueof g d x  uc enncxmced." 

73Sec, eg., FFD. R. C h i .  P. 29. 

I 
75Ser 27 UJ. at 48. The court did not overmm the convidm because the irme amctmed the CRdibility of the w k s r .  which was a matter far the court 
mrmbers-not the judgblD decide. See id. 

I &  a 

7627 M.J. 99 (CMA. 1988). 
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bbed'the proceedings on 'the cdunsel's "disruptive words? 
dnd disofderly c0nduct.n G s u a n t  to R.C.M; &)9;l& the judge 
suspended the trial on the merits and held immediate contempt 
proceedings. The members who heard the contempt charge 
were 'the'Same m&b&s who were trying the accused. After 
the memurs Tound the couirsel guilty of contempt, the trial on 
the merits continued. The 'militaryjudge declined thk defense 
counsel's request for a mistrial and refused to allow the defense 
counsel to withdraw.! The members subsequently convicted 
the accused and sentenced him to a dishonorable discharge 

Army Court of Military Review to determine whether the 
decision to hold the contempt pn>ceeding during the court
martial had prejudiced the accused.79 The opinion, however, 
implicitly expanded the'powers of military judges by recog
nizing that a judge may,conduct contempt proceedings per
sonally, ewh in a c$se hiedby conrt members.*O 'The opinion 
also authorized a military judgeto delay cbntempt proceed
ingsuntil the conclusion of a case, relying again on the analogy 
of a military judge to a Federal civilian judge.81 Deferring 
cantempt proceedings removes the possibility of prejudice to 
the ,accused and conforms military justice procedures to 
federalcivilian p c  

aticle 39(a) session, the Courtaf Military Appeals held in 
United States v. S@3 that E irial judge may consider newly 
discovered evidence in a posttrialsession. A military judge 
convicted Scaff, contrary to his plea, fur his wrongful use of 
cocaine. After trial, Scaff asked the judge to conduct an 
artidle 39(a) session'to consider an affidavit from a woman 
who stated that she had put cocaine in Scaff's drink without 

ssion; the military judge 
I / 

nld. at 102. 

nSee MCM. s q m  uae 61, RC.M. 809. 

79Bunr~n,27M.J. at 108. 

ordered the Government to wuce~hewitness. The witness 
had accepted a government subpoena, but she ultimately
declined to app'ear because the cbnvening authorityrefuhed to 
fund her travel expenm.M The trial judge acknowledged that 
he w8s inclikd to dismiss the charges, but stated that he did 

f Military Appds'held that UCMJ &le 39(a) 
e trial judge to cbnsider the newly 'dismvered 

evidenke and; if warranted, 1 to k t  aside the findings.85..,The 
court also criticized the convening authority for negating the' 
order of a inilitay judge, suggesting ,that this conduct might 
hnstitute conteinpt.*6 Althmgh the cdurt ultimately found no 
cdntempt inqhe instant case,theimessage it meant to convey is 
Very clear. The Court of military Appeal~~willcontinue to 
protect the independence o 
authority of militaryjudges. 

I In a subsequent case, the court shifred its focus from the 
posttrial powers of military judges to a judge's power to take 
an active role during a trial. The court approved rhe action ,of 
a trial judge who interpreted the provisions of a pretrial agree: 
rnent in United States v. GibsonlB7 In Gibson, the accused 
pleaded not guilty to charges of forcible sodomy on his son 
and indecent acts with his daughter. He pleaded guilty to 
Dther acts involving his children .and, as part of a pretrial 
g p m e n t ,  waived evidentiary objections to,the children's 
kstimonies on the remaining charges. ,Thiswaiver loriginated 
with @edefense. Without much apparent thought, thetdefense 
counsel accepted the waiver as a blanket renunciation of the 
accused's right to object to any evidence that might be intro
duced through the children's testimonies. The military judge, 
however, concluded that this provision was overbroad and 
unenforceable. Accordingly, the judge interpreted the provi
sion to pertain only to conhntation and hearsay objections. 

' 1 

, I f i r '  8 I ! I 

1 '  I . . '  . , .  A :  . 

_ I . : I :  , i r ,  , 

W e e  Sacher v. United States. 343 US.1.10 (1952) (recopnizing h e  h e f i t s  of defening a ccntemp proacding until nfkr the avbih rhe possibility of 
prejudice to the defendant). 

1 1 

at 63. Tbe &vening autharity evidently 
dedincd to fund the wifness'r travelbecause he believed &at the witness itill was m he localm o t becsuse he wished to thwart thejudge's ruling. Id. 'Ihe 
convening authorisy's relianceon inaccurate advice from the SJA was a mitigatingfactor in the camrt'm considedon of the convening authority's nuion. See id. at 
67. 

a51d.at 65. 'Ihc coult cited R . U .  1102@)(2) IS authoriry that the judge could COUS~~Rnewly discwered cvidencc It qined, howevcr,+thrueven e 
providonr of R.C.M. 1102. UCMJ &le 39(a) would empower a militaryjudge to considernewly d i s d  evidence and take appropriate a&&. Id. at 

861d. ~ 

6 , l 

-


,-

F 

m29 M.J. 379 (C.M.A. 1990). 

-2e 'OCTOBER 1992THE ARMY LAWYER DA PAM 27-50-239 



. . 

Both counsel agreed to the modified provision. The Court of 
Military Appeals upheld the judge’s decision to intervene and 
to interpret the agreement** It noted that, had the military 
judge not interpreted the clause restrictively, the pretrial

P agreem would not have survived 

Gibson is significant because theCourt of +my Appeals 
upheld a judicial interpretationof the terms of an agreement to 
which,thetrial court was never a party. Although the pretrial 
agreement existed only between the accused and the 
convening authority, the court allowed the military judge to 
give effect to this agreement. Accordingly, (jibson further 
enhanced the abilities of military judges to control criminal 

4 proceedings an4 to assertjudicial authority psoactively. 4 

~ I 
The power oi a military judge to orchestrate *e,flow of 

events at a court-martial came to fruition in United Stares v. 
Helweg.W Helweg entered into a pretrial agreement with the 

r convening authority. Before entering his guilty pleas, 
however, he wanted the judge 10 rule in limine on the 
admissibility of certain pretrial statements made by the victim 
and her brother. The judge refused to hear Helweg’s motion 
in limine,but indicated that he would consider the motion as 
an objection to the evidence if Hejweg pleaded not guilty at 
the trial, which was to be conductedjudg&done, Nqt wanting 
to lose the protection of his pretrial agreeqent, Helweg 
pleaded guilty without litigaeing the evidenFiary issues. The 
Court of Military Appeals affirmed the judge’s actions, 
stating, “A judge is not obligated. in the judge-alone format. 
to hear the case twice, and often it is preferable to make rul
ings in the context of the broader case evidence, rather than in 
a partial vacuum.”91 This decision conclusively demon

i strated the authority of a military judge ta control a court
martial, even to the extent of forcing an accused to enter a cer
tain plea or to forego raising evidentiary matters, , 

b e  court of Military ~ p p e a l ~a14implicitly recognized 
the enhanced role and authority of the ’pilitaryjudge in Urtited 
States v. Rhea.92 An ethical dilemma confronted Rhea’s 
defense attorneys. Physical evidence in their possession 
implicated their client. They could not determine their ethical 
obligations concerning this evidence. Eventually, they sought 
guidance from the military judge in an & parte, in camera 

‘=Id.at 382. 

a9Sce id. at 382 & n2. 

9032 MJ.129 (C.M.A. 1991). 

91Id. at 133. 

9233 UT.413 (C.M.A. 1991). 

proceeding. Commenting on the ,propriety of the actions of 
the counsel and the military judge, the Air Force Court of 
Military Review stated, “Military,judges have the inherent 
authority to resolve,issuesof the ethical obligations of corn
sel,”93 The Court of Miliw Appeals agreed, adding that the 
defensem & l  and the militaryjudge in the Wtant case should 
%e commended,not condeped.’’94 

tes v. M&P7 theChief Trial Judge 
of the Navy wrote a memorpdum to,qne of his chief ck’uit 
judges in which he commented-on the,circuit judge’s appv
ently le4ent sentencing in judge-alone aials. Affming p e  
decision pf the Niivy-Marine Corps Copt of Military Reviqw, 
the Court ofiMilitary Appeals beld that the memorandum, 
constituted unlawful command influence. The court stated 
expressly that a militaryjudge is not the“alter ego of the Judge 
Advocate General or his designee,”96 adding that a judge’s 
superior officer may not use the officer efficiency report 
system to voice complaints about the judge’s decisions on 
sentencing.97 , ’ 

I 

, WhatsNexr? 

By expanding the powers of military judges, the Court of 
Military Appeals has helped to establish the authority and 
independence of the military trial judiciary. The court’s 
decisions, however,mise the following two questions: How 
far-and in what direction-will the current trend take the 
judiciary’? 

In future decisions, the Court of Military Appeals well may 
rule that military judges may act on cases before referral. 
Increasing judicial responsibilities in this manner will not 
diminish the role of commanders in the military justice 
system. Commanders, not judges, will continue to prefer 
charges and ensure the timely administrative processing of 
each case. To insert the military judge into the case +efore 
referral comports with the trend to give military judges 
powers akin to those of the civilian bench. More signifi
cantly, it may improve the public’s perceptions of the fairness 
of the military justi~esystem. 

93UnitedS~atesv.Rhea.29MJ.991,995 (A.F.C.M.R 1990).rcv’don&~~ccnlgroundrMdr~nded.33MJ. 413 (C.M.A. 1991). 

WRhea, 33 M.J. at 419. 
$ 1 / ‘  

t
9533 M.J. 200 (CM.A. 1991). 

I I 1 

961d.at 2d5. 

9-1Id. at 2M. 

.OCTOBER1992 THE ARMY LAWYER DA PAM 27-60-239 29 



m e  court of ~ i l i t a r y ~ ~ p p e h ~ seventually may aafit mni
thy judges Sole authority to sentence&nvictedaccuSed. 'It ~ I S O  
may authorbe judges k~'resolve'pre& confinement iss 
and issues arising at bCMJ &he 32 h&gs, 
issues actually Qise.98 *Finally,'thekobt'inig 
military judges muk be'irppohted b fmed &s of 0ffce.d 
Each of these changes has inherent advantages and disadvhd: 
tages whose analyses would exceed the scope of this article. 
Clearly, however, any chdges the Court of Militky Appeals 
qay e s i d e r  will have tdbdance the dcti3e kola sought for 
tfiilitary'judges against the need to preserve the mil iky  jus
tice system as a legitimad tbol of commanders. One hlistic
ally may suggest that if these and other changes 
coming, they 'will follow the 'trend of giving mjlitaiy jud 

civiliancounerparts. 1 

The militaj judge's train left the station in 1969 with the 
Court of Military Appeals at the throttle. Since then, the court 
continually has expanded the authority of military judges and 
has given no indication that this trend will cease. Whether the 
military ultimately wi l l  have a judiciary whose powers mirror 
th&e of federal civilian trial courts is an 'open question. The 
likely sinswer lies ir; an analysis 
judge and the court's per&ption 
in the American military ]us 
Lieutenant Colonel Holland.l@J 

f certification issuei. It 
ontractor to question the vali 

a certif&tion after ti fact frnder has considered the underl$ng 
chim on7the merits.' III'UniversalC ~ V U S ,~nc.v.~ t o n e ? O l  
the Feded circuit held that the h e d  Services Bbard of 
contract Appeals (ASBCA or*Board)bcked jurisdiction'over - 1 
the appellant'sklaim because that claimrwas certjiied by an I 

improper certifying official. Rulings that individuals are 
ihpropkr cettiffing officus are not'unusd. 3 In this case, 
however,.thet%daactctr, mt the"Government,asserted that its 
own lxrtifi&on was impraper5n h o p  of voiding Ldn adverse 

< ,  II ( i l l  8 ) J 

I After losing before the AS 
Canvas filed d motion with the !FederalCircuit, 'asking the 
court to vacate the Board's decisiOa �orlack of jurisdiction. It 
based this motion on the Federal Circuit's interpretation of 

I Mr.,JoeElores, Universal Canvas'k vicepresident for'hnance,~ 
& m y  &rtified the appellant's claim. -Flmsworked &t the 
appellant's m d n  facility, which was 1acated"approximately 
150 miles from the site on which the appellant performed the 
eontract giving rise to the claim.' ?he ASBCA enumerated 
several reasons to explain why it'believedthe certificationto be 
proper. It mefltioned that Universal'Canvaswas a smdl busi
ness with only three vice presidents, that Flores was the only 
vice president at the appellant's main facility; that Flores 
reported directly to the president of the company! and that he 
had provided information to the Governme 
appellant's dlaim for equitableadjuktment' m" 
!1 1 

. The Federal Circuit,'however, ded'that the certification 
did not meet the requirements of Federal Acquisition 
Regulation (FAR) 33.207.1W Noting that Flores was the 
appellant's vice pksident of accounting. the court concluded 
that he had overall responsibility only for the appellant's 
fvlancif affairs, not for the overall condltct of the appellait's 
business.1a' It adogized the instant case to Ball, Ball, & 
Brosamer,Inc. 'v. United States In BalZ, the Federal 

1:i 

I 

9*'lhe 	A m y  Trial Judiciary h d y  recogniZga military judge's ability to act on p d wnhemeut issues before reftrrp1. See U.S.ARMY'IULJmiamy,  
JUDICIARY STANDARD P R O ( B D ~ S .TRIAL O P E R A ~ C I  ch. 15. para Q (16 Feb. 1989) ("all military judges v y @ e w  pretrial confinanent prior lor e f e d  based 

u p  request by the [G]ovemmmt, defensem s e l ,  or the tddier involved"). 

99The issue of judicial tenure p r e a d y  is pcnding before thc Court of Military Appeals. See United States v. G d ,  32 MJ. 809 (N.M.C.M.R 1990). Ptitiortfor 
review grunfed, 34 MJ. 169 (CMA. 1991); cf United States v. Tom, 34 MJ. 506 (A.F.C.M.R. 1991) (military judge need no1 have tenure); United Stater v. 
Laving. 34 M.J. 956 (A.C.M.R. 1992) (military judge need not haw fixed term of office). 

1WLieutenantcalmel Holland. a militaryjudge aasigned to the Second Judicial Circuit, FortStew- Ge~rgia.previously was the senior 
Division. TJAGSA. 

laN0.92-1061.1992 WL 220181 (Fed. Cir. SCpL 14,1992). 

l a l h c  case reached the COUR on an appeal from a decision of the ASBCA. which had dcnicd Universal Canvas's claim for M cquitabie a 
subsquat motion to vacate th 

, ' . . I  
100927F.2d 575 (Fed. Cir. 199 

~ ACQUISITION FAR].l w GSERVS.hm.BT AL, FEDERAL Raa.33.207 (31 Dec. 1991) ~ m i n a f t e r  
( 1  ' e 

l'Llniversul Cunwu, Inc.. 1992 WL 220181. at +2to +3.lhat  Universal Canvas': two other vice presidents w d e d  at the plant where performance of pinstant 
contract o r m d  may lend dace to this finding. 

106878 F.2d 1426 (Fed.Cir. 1989). 
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Circuit held that a contractor's "chief cost enkneer"'lacked 
authdty to cemfy the contractor's claim-even though this 
senior corporate officialreported directly to the mntractor's 
president and was charged with supervising and administering

t- all "cost h claim aspects of the pedormance and completion 
contracts.wf~In the instant case, the cowremarked 

thatHorn' title, like the title of the certifying official:inBall, 
I 	 was inconsistent with the exercise of general corporate 

aurhorityP It added that the recordin Universal Cunvas,Inc. 
contained no @roofthat the vice president for accounting 
exkrcised this essential authority.109 That the parties already 
had Iitigated the appeal fully and the appellant was asserting 

I its own improper certification as a basis for setting aside an 
I adverse ASBCA decision made no difference to the cburt. 

; I  

Judge Cowen filed a strong dissenting opinion, 
eventually may provide the basis foria sucksful Government 
appeal of Universal Canvas, Inc. Judge Cowen asserted that 
the issue befcq the court was whether Universal Canvas had 
discharged its burden of demonstrating that the ASBCA's 
decision either was unsupported by substantial evidence or 
was incorrect as p,matterof law.110 He concluded that the 
appellant had failed to meet its burden of proof. r , I 

fromtheinstanta&eA. Henoted ~ e cert+ing official 
in Ball was neither a corporateofficer, nor a general partner of 
the corporation.111, Accordingly, the Bull certifier could not 

met ,$e basic requirements of FAR 33.207(c)(2)(ii),how
r extensivk his:corporateresponsibiIify might have Wn.112r gores, however,,"unquestiomHy [was] a cohrate officer, 

1 and the-relevantinquiry [was] only the his cbrporate 
resppnslbqib."I *3 

! 

Judge Cowen distinguished Grumman Aerospace, com
inenting that the factsof that case were entirely Merent 
those in Universal Canvas, Inc.114 In Gnunman Aerospace, 
the certifying official held the title of "senior vice-president 
and freasmr." The court's opinion in thd case, howeve;,'does 
nothggest that 'the court considered the descriptive title of 
the certifier to be dispositive.11~ "lnstead, the holding in 
[GnunmanAerospace] wik based on undisputable evidence 
that the certifying officialq[had very limitedccorporate 
tesponsibilities]."l16 Although Judge'Cowem agreed with the 
majority that a ' ~ t yof the circums&cesn ana~ysisof the 
certifidon issue was te. he asbrtedthat the record 
would not support a determination 'that Flores lacked the 
"requisiteresponsibility to certify the'claim."117 

Judge Cowen 'also maintained that the majority bpinion was 
inconsistent with the court's holding'in Unircd hares 9, 

ilding & Dry Dock Co. (Newport 
the ASBCA granted suminary judg
hen the Government offered no evi

dence to &tab$sh that the certifier had lacked the requisite 
authority.119 The FederalCircuit affirmed this dechion. hoh
ing that the Govmment's statem t the in&quacy of 
the certification did not create a issue 6f iact suffi
cient to preclude a summary judgment.1m The court ruied 
that, when the record contains prima facie evidence of a 
pqkrly certified claim, the party challehging the Certification 
must present evidence that the officerwho d i e d  the claim 
&ked the authorit)'to do ~0.121 Reasoning that Navport k w s  
required Univdrsal Can& to proffer evidence that its own 
certification was inadequatk, Judge Cowen concluded that 
Universal Canvas had failed to comply with the Newpurr 
N d s  requirements.122 

112See id.; see also FAR 3.207(c) (2) (ii) (stating that UI "officer or generalpmtner of uactor having w e d  reqmsibility for the conductof the mmaar's 
&airs" may execute a certification). 

~1WnivcrsalCanw. Inc., 1992 WL 220181. at *6. 

114Sec id. 

1lsSce id. 

116ld. (ciiing United State8 v. GnmunanAerospace Gorp.. 927 F.2d 575,580 (Fed. Cir. 1991)). 

Il'ld. at +7. I f  I 1 

W d .  nt +6(a- United Slacea v. Newporr News Shipbldg. &Dry Dock Co.,933 F.2d 996(Fed. Cir. 1991)). 

119NewportNews Sbipbldg. Br Dry DockCO.. ASBCA No. 36.751 (Apr. 26,1990) (uupub.) 

f- 1mSce Newporf News Shipbug. & Dry Dock Co., 933 F.2d at 999-1ooO. 

lnld. at 1ooO. 

1PUnivcrsafCanvar, Inc., 1992 WL220181,at '6. 
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- Judge Cowen agreed with the ASBCA that the certification 
requirement exists for the sole benefit of the governmentand 
that the requirement's purpose is to prevent government con
tractofs from filing fraudulent and ~nw~arrantedclaims.123 He 
opined @atCongress did not intend to permit a contractar to 
use its own failure to certify a claim properly as a basis to set 
aside a decision on the merits by a board of contract appeals." 
Judge ,Cowen averred that a contractor is obligated to file a 
proper Certification in the first instance.and that the majo$ty 
opinion improperly provided a ,contractor with a second 
oppcntunity,tpprevail on the same qlaim.1z He conclud+. "1 
am conyinced that the court'lsholding today is so,repugnant to 
the purpose for which the,certification requirement wqs enacted 
...that [it] should not stand"1z I I ,  

corporate titles alone, but should consider the actual corporate 
responsibilities of sertifying officials. Unfortunately, a 
contracting activity facing a contractor's claim now may feel 
pbliged to obtain an affidavit, signed by a corporate certifying 
official, in which the affiant describes his or her areas of 
respqnsibility, the corporate structure of the contractor.,and 
the affiant's relationship to the claim, hoping that an appellate 
Fourt jater will not permit the claimant to disavow the 
affidavits or any prior certifications. Moreover, Universal 
Convus, Inc. may delay the expedient processing of claims 
because it essentially requires agencies to conduct voir &res 
of certifying officials to ensure that each claim is certified 
properly. Major Bean,USAR, and Major Killham. 

Comptroller General Limits 

Incremental Funding of Multiyear Contracts 


In a recent decision, the Comptroller General held that, 
absent special statutory authority, an agency may not fund a 

. 

I ( a  1 

1n1d.at *7. 

lasee id. 

1ZSee id. 

Izld. . ( I  

multiyear contract for nonseverable services incrementally.lnl 
Instead, the agency must draw on whatever funds areavailable 
phen it initially awards the contract m obligate a sum equal to 
the entire contract price. This decision apparently permits the 
Department of Defense @OD) to use incremental funding 
only �orresearch and development (R&D)and utilityqseyices 

I I , 


. #TheComprroller General issued the decision at the request 
of the Department of Agriculture (DOA), which had asked 
whether it could fund certain contracts incrementally. .The 
contracts in question.were research contracts for individual 
studies that the DOA expected would take more than one year 
to complete. Each contract was for a single undertaking; the 
agency could not divide a study into parts having independent 
values. Accordingly,the services the DOA acquired under khe 
contractswere nonseverable. 1 

I 

DOA wanted 'to fund work performed in subsequent 
ith the subsequent years' appropriations. To,accom

plish this, it wanted to include the standard limitationof funds 
clauselz in each contract. The DOA believed has  by doing 
so, it not only could avoid dbligating funds in excess of cur
rent appropriations, but also could avoid obligating funds in 
advance of future appropriations.129 It sdughtthe Comptroller 
General's atproval of this 

The Comprroller General concluded that each nons 
seMce was a bona fide need of the year in which the 
initially was awarded. Unstated, but essential to this &nclu
sion, was the assumption that an agency may obligate only 
one year's appropriation'for a nonseverable requirement. 
Having chosen to award a conmct fora nonseverable require
ment in one fiscal year, the agency must fund the contract for 
that requirement entirely from that year's appropriation. The 
Comptroller Geneml based this conclusion on the (BonaRde 
Needs Sratute.130 ' ' 1  

The Comptroller General recognized that statutory excep
tions exist to this general rule, particularly in funding con
tracts for defense R&D131 and utility services.132 It also 
recognized that discretionarymodificationethat is, increases 

1 .> 
L 

I

. . I 

lnIncremental Funding of MultiyearContracu. B-241215. June 8.1992.71 Canp. Gm.- 92-1 CPD 1-. 
lasee FAR 52.232-22 !, 

1aSee 31 U.S.C.1 1341 (1988). 

ISld. 11502. 

131 10 U.S.C.8 2352 (1988). 

Is31 U.S.C.1 1308 (1988). .: , , 
I..
'2  

, . ., . .  , , . I .I. .1 
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in the contract price not enforceable by the contractor as 
antecedent liabilities-are chargeable against current appro
priation~.'~~Moreover, the Comptroller General's decision 
did not discuss, and presumably did not reverse, an earlier 
decision addressing the funding of overruns. 134 Consequently, 
agencies may continue to use current appropriations to fund 
dvermns of cost reimbursement contracts containing the limi
tation of costs clause. Finally, because this decision d y s  not 
apply to severableservices, an agency must continue to charge 
ieverable services to the appropriations thatare availablewhen 
the servicesare performed. 

' The Comptroller General's dec 
DOD agencies to obtain full funding for all nonseverable 
services contracts, except for R&D and utilities contracts. By 
analogy, the DOD must fund all nonseverqble supply and 
construction contracts fully as well. This practice reflects 
current DOD policy; however, the decision eliminates some 
exceptions that the DOD policy previously recognized. 
Henceforth, an exception will be permitted only if it has 
statutory authorization. Any agency currently funding con
tracts incrementally should review the Comptroller General's 
decision and applicable statutory authority to determine 
whether it may continue this practice. Lieutenant Colonel 
Jones. 

LegalAssistance Items 

The following notes have been prepared to 
assistance attorneys (LAAs) of current develop 
law and in legal assistance program policies. They also can 
be adapted for use as locally published preventive law articles 
to alert soldiers and their families about legal problems and 

' . .  

changes in the law. We welcome articles and notes for 
inclusion in this portion of TkAnny Lawyer. Send submis
sions to The Judge Advocate General's School,,ATTN: 
JAGS-ADA-LA. Charlottesville,VA ,22903-I781. 

I '  

~ I /  

1992 Fe&ral Tdx 

'Ihe InternalRevenue 
proofs of various 1992 federal income tax fonns.135 Publica
tion 1407,1992 Fedaral Tux FormcAdvance Proof Copies, 
contains advance proofs of Forms 1040,104OA, 1040EZ. and 
2441;136 Schedules 1, 2, 3, A, B.C, D, E.EIC.F,R, and 
SE;l37 and the personal exemption and itemized deductions 
worksheets. The publication also includes the 1992 tax table 
for Form 1040 and the 1992 tax hte schedules. Tax officers 

be interest& in Publication 1407
vance proof of new Form 2555-

E Z 9  Legal assistance attorneys may order ,these publica
tions by calling the IRS telephone assistance number. (800) 
829-3676, or by writing to the following address: Internal 
Revenue Service, P.O.Box 25866, Richmond, VA 23289
5866. Major Hancock. 

TaxPractihner Program 

3 Legalassistance attorneysorganizing annual installation tax 
assistance efforts140 might want to order 'copies of I R S  Pub 
lication 1045,141if they have not receivd them already. Upon 
request, the I R S  Tax Practitioner Program will send two 

I 

133SeeProper Fiscal Year AppropintianLOCharge for Contractand Contract Increase,B-219829.65C m p .  Gen. 741 (1986). 

1MEnvironmental Protection Agency-Requwt for Clarification.B-195732.61 Cornp. Gar.609 (1982). 

-AI.
' 3 5 S ~ ~  RE- SERV.. PUB.140'7.1992 FED- TAXFORMS-ADVAN(B PFKIOPCopra~(w.July 1992). 

l%See generally Internal Revenue Sew., Form 1040. US.Individual h e Tax Form (1992); Internal Revenue Se 1040A. Us.IndividualI n m e  Tax 
F m  (1992); Internal Revenue Sew., Form 1040EZ. Income TaxReturn for SingleFden wirh No Dependenla (1992); Intend Revenue Serv..Form 2441. Child 
and DependentCare Expenses (1992). 

lnSee generally Internal Revenue Sew., Scbcdule 1. Interest and Dividend Income for Form 1040A Filers (1992); I n t e d  Revenue Sew.. Schedule 2. Child and 
Dependanr Care Expenses for Form 1040A Filers (1992); Internal Revenue Sew..Schedule 3. Crcdit for the Elderly or the Digabled forForm 1040A Filers(1992); 

,Internal Revmoe Sew.,Schedule A, Itemized Deductions (1992); Internal Revenue Sew., Schedule B, Interest and Dividend Income (1992); Internal Revenue 
Serv., Schedule C, Profit or b a s  from Business (Sole Proprietorship) (1992); Internal Revenue Sew., Schedule D,Capital Gains and Losses (1992); b e d  
Revenue Serv., Schedule E, Supplmmtal I n m e  and Loss (1992); Internal Revenue Serv.. Schedule EIC, Eamed Incane Credit (1992); h e m a l  Revenue Sew., 
Schedule P.Profit or Loss fmm Farming (1992); Internal Revenue Serv.. Schedule R, Credit e Elderly or the Disabled (1992); Intemal Revenue Sew.. 
Schedule SE. Self -Employment Tax (1992). 

!1407-A, I992 FEDERUTAXFORMS-ADV~CRIBSee ZKIBRNAL REV.Smv.,h. PRoopComsr, (rev. Aug. 1992). 

139IntemalRevenue Sew.. Form USS-EZ, Foreign Eamed Income (1992). 

1"Legal assistance attorneys organizing annual installation w assislance programs also should cansult the Model Taxhskfunce Cui& for gmeralinformation on 
organizing and operating an installation tnx program. See ADMIN.& Crv. L Drv., l lm  JUUGB ADVOCATW SCHOOL,US.ARMY. JA 275. MODELGENERAL'S TM 
ASSISTAN~RGUIDE(Sept 1991). ?his lcxt includes a reprint of Mr. Stephen W. Smith'# utide. "Running an Effective Tax Assistance Program,'' which clppeared 

Sept.1991. at 14.last year in The Army Luwyer. See Stephen W. Smith, Rlrnning M Effective TUI Assktancc Program, UW.. 

~~~~."ALREVRNUESmv.. PUB.1045. Information for Tax Ractitionere (1992). V I 

OCTOBER 1992 THE ARMY LAWYER DA PAM 27-50-239 33 



:information copies :of major +taxforms and schedules, one 
copy of instructions and ,publiCatipns.and lagels,formailing
.IRSdistrict newsletters to tax practitioners. Wblication 1045 
includes Form 3975,142 which a*taxpractitioner must corn
plete and mail to the IRS to receive the newsletter published 
by the practitioner’s tax district. Under the Tax Practitioner 
Program,a legal office filing F ~ r m3975 may order one copy 
of Publication 17,143 and one copy of Package X-a multi
volume publication containing numerous reproducible forms 
and instructions-for each attorneyiin, the office. Legal 
assistance att6meys may order Publication 1045 by calling the 
IRS,telephone pssistance number, (800) 829-3676;.01‘by 
writing to the following address: Internal Revenue Service, 

.B VA 23289-5866. Majot Hancock. 

rt on0+my TaxA 

lients with their inco 
k p r t s  to,thed~ Assishce 

dge Ad$ocate General.’ Rebrts 
y A m y  legal offices & the Unite”dStates are due 
&dstance Division by 1*June;reports from leg& 

offices ourside the United States must arrive there by 1July. 
1 

The reports are consolidated and the figures obtained are 
reported to the IRS. The IRS  uses the figures to justify its 
Volunteer Income Tax Assistance (VITA) Program. The 
Legal Assistance Division also uses these s t a t i s t i c c d  the 
comments provided by each legal office-in discussions with 
Army-Air Force Exchange Service (AAFES) officials about 
lhe ginduct of commercial tax preparation services pn & m y  

y legal offices were,par-
S’s recent decision ,to protect the 

es by ntaining existing
protective provisioAs

to agreements with commercial tax preparers. The Legal 
Assistance Division will relate m,? information on this sub

. I

ject in a subsequent note. 

Attomeys/Clerks/Paralegals 1 ’ 4  . J
State 
Federal 

144Seegenerally TJAGSA Prsctice Note, Income Tax Wilhhokiiagfor Puerro R 

h 

I 

‘ (1) IRS VITA Classes: Last year, ihese classes were con
.&uctedtoo late to d o w  off ik  to prepare adequately for the 
‘tax &n. * Moreover, offices lassisting clients stationed over
seas found that the classes did not concenmte enough on for

‘ eign income issues. The Army p x e n t l y  is addressing these 
concerns in meetings with IRS officials. r 1 

1 ’ ’ .  - 1  11 1 ‘ I ’ I !  I 

(2) The Earned Income Credit (EIC). Some offices found 
that VITA instructors failed to cover the EIC in sufficient 
detail to ensure that unit tax advisors and volunteers under
stood it well enough to he1 rs. gome offices also found 
that the commercial tax n their installationsdid not 

L officials. 
-

TaxReparen. Some offices reported no 
merhi‘tax preparers on their i d a t i o n i .  

Many offices, however, complained that commercialprepmrs 
fad& to comply with the prepare&*contracts with AAFES. 
In particular, they asserted that the preparprs had neglected to 
post required signs, had not provided the required question

problems relate to the imple 
,tax withholding in late 199 

(5) Deployment-Related !Tax Problems. Many soldiers 

1 

. *  I .\ 2 1  
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area of improper withholding. Attorneys may find IRS 
Publication 945145 to be helpful when advising these soldiers. 
In responding to a notice from an IRS center about a tax 
payment deficiency, a soldier who qerved in the Persian Gulf 
during the hostilities with Jraq should write the words 
“PESERT S 7 D W  in red across the top of h i  or her letter 
and across the top p f m y  tax return or other,documenthe or 
she submits with the letter. Some IRS centers report+ that 
problems arose when letters with “DESERTSTORM?‘ written 
on them became ,separated from the tax returns to which they 
pertained, Tax officials noted that when this occurred, IRS 
personnel, processed the returns nonnally because the returns 

* lacked nQtations indicating the taxpayers had served in the 
c1 Persian Gulf combat zone. Major Web~ter.1~6 i 1  

V r 5 

Family Law Note 

Divorced Retirees Get Re 
from Reopened Pre-McCarty Divorce 

1 . 

In McCarty v.,McCmty,147the Supreme 
military retired pay could not be divided as marital property in 
a divorce proceeding unless a federal statute specifically 
authorized this division. Two years later. Cbngress responded 
to McCarty by enacting the Uniformed Services Former 
Spouses’ Protecticm Act (USFSPA).l& .TheUSFSPA permits 
a state court to divide “disposable military retired pay”L4B as 

r“ marital property if state thorizes the court to do ~ 0 . 1 %  

Congress belatedly sed its intent tha 
should apply the USFSPA ody  prospectively.151 Some state 
courts, however, continued to reopen pre-McCarry cases to 
award shares of military retired pays to the former 
military retirees.152 

i 

l u I ” A L R E V E N U E  SETtV., PUB. 945,TAX -TION FOR THOSE 

To prevent this practice, Congress +mended the ,USFSPA 
Section 555 of the National Defense Autho+tion Act,for 
Fiscal Year 1991153 forbids a couR;from tkopening a fink 
aeCreepf divorce, dissolution, annulment. or legal separation 
to order%asubsequent division of military ptired pay if that 

issued before the Supreme Court decided 
The amendment further provides that, when a 

court has reopened a pre-McCany decree to divide a military 
pension, the retiree will not have to make further pqyments 

,that order aftet 5 November 1992. 

pension directly b,hisor h 

reOpened, PreMcC~tydiy- d a w  Simply may,cea~e
pay
meqts after 5 Nqvember. A retiree subject to the USFSPA’s 
direct pay pmvisions,l~~however, must contact the Defense 
Finance and Accounting Service156 (DFAS) and request that 
payments be ha~ted.Unfortunately, *e D F A ~s t i ~has not 
promulgated procedure^ for a r e k  to request the termina
tion of direct payments to his or her ex-spouse. To minimize 
processing delays, a termination request should disclose the 
retiree’s social security numbex and should include certified 
copies,ofpOth the original (pre-McCmfy) divorce. decree and 
the subsequent,wried (kqe, Major Connor. 

j 

wners have been 
tempted to refinance their existing home loans. The Federal 
Reserve has held f ie  discount rate-that is, the interest rate 
the Federal Reserve charges financial institutions for short
term loans-m a twenty-year low. Consequently, mortgage 
rates now are much lower than they have been for years. 

14Qeputy Chief, Legal AssistanceDivision. Of6aof The Judge Advocate General. 

- 1147453 US. 210 (1981). 
I . 

1410 U.S.C. Q 1408 (1988). 

I ’ 
‘ i 

Wd. 4 1408(cXl). 

1sISce H.R. REP.No. 563,lOoth Cimg.. 2d (1988) (“Although the don te cwmfran 
did not iutmd this tohappen’?. 

~ ~ S C Cpub.L NO.101-510.104 SUL 1485 (1990). 
I . 

1x110 U.S.C.A. 4 1408(b). (d) to (e) (West 1983 and Supp. 1992). , 
. I1 I‘ 

mend their quests  to the Defense F&i& & AcdDlrnting -IGG.bdianapalia,INk 4 9 .  

OCTOBER 1992 THE ARMY q W E R  0 DA PAM 27-50-239 35 

I 



e& believe ha t  the Federal Rese<e’s effortk*to. 

possible mortgage rate is difficult. ’ 
Nevertheless: a methodology txi3ti”that LAAs’can‘useto 

owner’s reason for reifinimcing. * A homeoher ha), refinanbe 
mber of reasons-he or she may want to 

o k n  the time*iequidto pay off 

payments if -the homeowner currently has 

mortgage: to ionsolidate personal loans within the hame 

m&gage,’so that the owner can deduct more of the interest on 


sbggested that refinhcing is a sound decision if the differ
ential between‘thecurrent’interesth e  and the rate that may 
be obtained through refinancing is at least two percent. That 
rule of thumb oversimplifies the issue. The decision actually 
should rest on four variables: (1) the interest rate on the 
existing mortgage, including any anticipated changes if the 
current mortgage has q.n adjustable rate; (2) the interest rate 
the homeowner can obtain by refinancing; ( 3 )  the closing 
costs that the homeowner must incur to refinance the loan; 
and (4) the homeowner’s best estimate ofdhowlong the 
mortgage will be held. The data for the fmt three factors is 
readily available ind generally certain. The fourth factor is 
speculative. Unlike many .otherhomeowners. soldiers rarely 
remain in their current locations permanently. Indeed, a 
soldier normally will remain at one station for only a few 
years. Accordingly. refinancing often is less attractive to 
active duty soldiers than it would be for civilians; although, in 

s, soldiers still‘ may find 

1 Ttie‘followingexample illustrates the interplay between the 
cfour key factors. Assume that Captain Jones has an existing 

hbme rnohgage bf $lOO,OOO, martized over’thirtyykars at an 
ihterest rate of-eleven percent. His monthly payment for 
principal and interest i s  $952.33.158 Assume also that a 
h o m k e r  currently may ob& a home martgage at an annual 
rateof 8.56, amortized over thirty years, if the borrower pays 
a tdtal of ‘1.5 ‘pOints” and a one percent loan origination fee. 
(The lender eharges points for making the loan at a kif ied 
inteiest rate;one pint equals one percent of the principal of 
the loan to be obtained.) The other ’essentialdatum is the 
approximate amount of the additional closing costs that 
Captain Jones must incur to refinance. Closing costs gener
ally include an appraisal fee, survey cost, recording costs, 
attorneys’ fees, title insurance charges, and credit rep0rts.l59 
The exact amount of these charges may vary, but the lender 
must provide the borrower with a good-faithestimate of the 
totalexpense when the borrower applies for refinancing. For 
the purposes of this example, assume that the closing costs
other than points-total one percent of the loan value ($lOOO). 
Accordingly, the total cost of obtaining the new financing 
would be $3500.Ia The dew loan would &vide for monthly 
payments of $768.92. Captain Jones would save $183.41 
($952.33-$768.92)‘each month. Consequently, Jones would 
recover the $3500 refinancing cost in nineteen months, 
exclusive of lax considerations.l6’ In this analysis. Captain 
Jones would be wise to r e f h c e  if he were relatively certain 
that he would remain at his present duty station for at least 

1, 

If, in our example, we assume that the lender i s  going tu 
charge three points-rather than 1.5 points-in addition to the 
one percent loan origination fee, then Jones’ total refinancing 
expenses would increase to $5000. Jones then would need 
twenty-seven months to recover the refinancing costs through 
the $183.41 he would save each month. 

I n P e r s d  indebtedness is not deductible. LR.C. 4 461(g) (1988). Interest paid on a loan s m d  by (L principal residence,on the other hand, normally is 
deductible. Id. Some limitations exist on the deductibility of interest on a home equity debt to the amt hat the home mortgage aceads S100,ooO. however, a 
detailed discussionof these limitationswould exceed the scope of this note. 

l58In calculating the benefit of refinancing. an LAA should not consider the amounts the homeowner presently pays for taxex end insurance. Because a 
homeowner’s monthly payment generally will include amounta for taxes and insurance, the LAA ahould mbtract these amounts fnrm the homeowner’s monthly 
payment beforemaking the cnlculations. 

I 

(L few years after the original loan. the mount8 for title insurance. rppraisal s y q y  costa may be reduced. 
Ipolicies and the title insurance company involved. I 1 

1 4 1 

1mThe up-front costs of refinancing deter nome borrowern fmm refinancing their loans. Newnhelcss.,if a homcowna has auffiaent equity in a home, he or she 

should be able to finance the refinancing a p s e s  by obtaining a new loan that is large enough to m e r  not only the mount outstanding cm the current loan.but 

also the refinancing costs. Because most military hmeowners sdl their eTopatics after a few years. without ever g of�their mortgages, financing these 

refinancing expenses may be prudent. 


161 A taxpaier’r re.-e; pen& may be Atended beause uuim in Iiix deductible irlteresr The h t i o n  of the cxtbsianw 

tax bracker F 


I ’16zThe relatively simple analysis described in this note does not account for the ‘lost cost” Caprain Yon& w ‘ d d  

refinancing. rather h n  investing it profitably. A homeoper who must pay the refinancing m t s  from acparate funds, ratha than following the more. ammy 

practice of adding the -k!h&cing costs to the‘fkwlo& balance &d paying thm‘from rhepIoceeds of the loan. may want to uxlsider these lost oppoaunity costs. 
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If Captain Jones has only a year left at his duty station, he Alabama 
could not recover his refinancing costs before his permanent 
change of station (PCS). Even 'so, he might decide to Dennis Wright 
refinance if he intends hold on to the house-either as an Assistant Attorney General 
investment or for retirement- if he wants to reduce his 'Chief,Consumer ProtectionDivision 
monthly payhents because he is unsure that he can sell the Offze of :theAttorney General 
house before his neit PCS. Moreover, if Jones currently State House, 11S. Union Street 
holds an adjustable rate mortgage, he might choose to refi- Montgomery,AL 36130 
nance simply to obtain the security of a fixed-rate loan, (205) 242-7334 
especially if hebelieves that rates might rise significantly. 

When deciding whether to refinance, a homeowner also American Samoa 
may want to consider the tax impact of the refinancing. As a 
general rule. b i n t s  paid in connection with the purchase or Mae Reed I&geo
improvement of a taxpayer's principal residence aredeductible Assistant Attorney General 
if the loan is secured by the midence.163 Accordingly, when Office of the Attorney General 
an individual first obtains a home loan to purchase a American SamoaGovernment 
residence, the points he or she pays generally are deductible in P.O. Box 7 
the year in which he or she pays them. Refinancing is a PagoPago, AS %799 
different story. As a general rule, points paid to r e f m e  a (684) 6334163 
home loan are not currently deductible. Instead,the taxpayer 
must deduct them pro rata over the life of the loan.164 A 
taxpayer who uses a portion of the proceeds of the refinancing Arizonafor home improvements, however, may deduct a portion of the 
points he or she paid for the Efmancing if he or she paid the Helen L.points out of private funds.165 In the example described Office of the Attorney General
above, if Captain Jones uses $25,000 of the $lOO.OOO loan 1275 W. Washingtonpmceeds for home improvements, he could deduct huenry-five phoenix,AZ 85007
percent of the points if he paid them out of separate funds. 
Accordingly, if Jones intends to use the proceeds in this (602)542-3702 

manner, he should reduce the figurefor the cost of refinancing 
by the tax savingsavailable from thatdeduction. 

Arkansas 
With the interest rates now at long-term lows, refinancing 

may be advantageousto many homeowners, including soldiers. Jack Keamey 
Accordingly, a wise homeowner might spend the time required Office of the Attorney General 
to shop the mortgage market and undertake the analysis 200 Tower Building, 323 Center Street 
explained above. LieutenantColonel Mulliken.166 Little Rock, AR 72201 

(501) 682-7506 

ConsumerProtection Points of Contact 
California 

Legal assistance attorneys routinely deal with complex 
consumer problems that affect not only soldiers and their Al Sheldon 
family members, but also the general public. Consumer Department of Consumer Affairs 
protection offices can be very helpful in providing legal advice 400 'R"Street, Suite 1840 
and cwrdination. ' An LAA handling a consumer protection Sacramento, CA 95814 
issue may want to contact one or more of the following 
officials. Major Hostetter. 

1aIR.C.g 461(g) (1988). 

]@Id.9 461(g)(2). 

l6%kxemnt coloael MuUjken. an individual mobilization augmemee assigned to rhc Amninisvsrive and Civil LAW Division, TJAGSA. previously icrved as the 
Chief, Legal Assistance Branch, TJAGSA. 
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Coloradof 

h 

I.r ' r  I 


Delaware 
"I 5 

Stuart B. Drowos 

ral 

Wilmington,'DE 198Of ' 
(302) 577-2500 

- e  

District of Columbia 

I ,  NickieArhanas 
Jb 

Premier Building, Suite 1003 
1725 "I"StreetN.W. 
Washington,D.C. 20201 
4202) 634-9610 

eralTrade Commission 
Bureau of Cpnsurner Erotqction 
Sixth & PenngyivaniaAvenue N.W. 
Washington, D.C. 20580 
(202) 326-3238 

Bruce Freedman 

Counsel to the General Counsel 

Federal Trade Commission

Officeof the General Counsel 
Sixth & Pennsylvania Avenue N.W. 
Washington, D.C. 20580 
(202) 326;2464 

h 

, OffFe of the A t m e y  General,,., 
Depeutment pf Law, Suite 701 
238 ArchbishopF.C.Flares Street 
Agana, GU 96910 
(671) 4726841 

Development Division 
Antitrust Section 

Hale Auhan Building,"Ihird I%&--


Honoluly HI 96813
(808) 586-1186 , I .  I ( .  

r" 
> i  


d l  L .  I , , 

i',' r ,d I 
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Idaho 

BrettDeLange 

Officeof the Attorney G 

State House 

Boise, ID 83720 


Illinois 

Officeof the A r n e  

500 S. Second Street 

Springfield,JL 62706 


Assistant Attorney General 

Office of the Attorney General 

ConsumerProtection Division 

State of IllinoisCenter 

100 W. Randolph Street 

Chicago, IL60601 

(312) 814-3749 


David A. Miller 

Chief Counsel 

Office of the Anorney General 

219 State House 

Indianapolis, IN46204 

(317) 232-6205 


Elizabeth Osenbaugh 
Deputy Attorney Gene 

Officeof theAttorney General 


I ,  

I Kentucky 

Nora McCorrnick 

Director uf ConsumerProtechon 

Officeof the Attorney General 

ConsumerProtectionpivision 

209 st.Clairstreet 

Frankfort,KY4W0lj 

(504) 564-2200 


Officeof the Attorn 

consumer protectio 

P.O. Box 94005 

Baton Rouge, LA 70804-9005 

(504) 342-7013 


James A. 
Assistah 
Officeof 
consumer&Anti 
State House, Stati 
Augusta, ME 04333 
(207) 289-3661 

Stephen L. Wessler 
Deputy Attorney General 

I 

a 

Chief,Consumer & Antitrust Division 

Hoover StateOfficeBuilding, SecondFloor 
Des Moines, IA 50319 

? I(515) 281-8760 

> I 

Art Weiss 

Deputy Attorney General 

Officeof the Attorney Gene 

lu+cial Center, Second Flpor ~ 


Topeka,Ks 66612 

(913) 296-3751 


State House, Station#6 
Augusta, &!E04333 , , 

Maryland 

William Leibvici 

Assistant Attorney General 

Chief, ConsumerProtection Division 

Offce of the Attorney General 

200 St. PaulPlace; 16th Floor 

Baltimore, MD 21202-1909 

(410) 576-655 d 


ThomasW.Murr 

Executive Director 1 
 1 

~onswnerProduct safety Comnission 

5401 Westbard Avenue 

Beth&, 

(301) 492 
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,Massachusetts 

Ernie Samson 

Chief,ConsumerProtectiorr'Division ' 

Officeof the Attorney General 

131 Tremont Sheet 

Boston, MA 02111 

(617) 727-2200 


Michigan 

Frederick kex 

Assistant Attorney General-in-Charge 

Officeof the Attorney General i 


Law Building 

525 W.Ottawa, P.O. Box 30212 

Lansing, MI 48909 


Minnesota 

D. Douglas �31 

Assistant Attorney General , 

Officeof the Attorney General 


St. Paul, MN 55101 
, I 

(612) 296-2306 
' ,  

3 

ssissippi 

Assismit'Attorney General 

Director, ConsumerProtection Division 

Office of the Attorney General 

P.O. Box 22947 1 


Jackson, MS 39205 


Missouri 

ClayFriedman '1' 


Assistant Artorne)' General 

Officeof the 'Attorney General - * I  


3100 Broadway, Suite 609 

KansasCity. MO 64111 . #  

t l 


(816) 531-4207 


Henry Herschel 

Chief Counsel 

Officeof the Attorney General I 


Public Protection Division 

101 High Street,P.O. Box 899 

Jefferson City, MO 65102 

(314) 751-3321 


Montana 

AnnieBartos 

Chief Legal Counsel 


nDepartmentofCommerce I ' 
Consumer Affairs Unit 
1424 Ninth Avenue 
Helena, MT 59620-0501 
(406) 444-3553 

Nebraska .", 

1 

Paul Pota 

Assistant 

Officeof the Attorney Gene 

Consumer Protection Diyis 

2115 State Capitol 

Lincoln. NE 68509 

(402) 471-2682 


* $ ' 1 : 

State Mailroom Complex, Suite $00 

401 S. Third Street 

Las Vegas, NV 89158 

(702) 486-3420 -

Antitrust Bureau 


State House Annex 

25 Capitol Street L 


Concord,NH 03301-6397 


Deputy Attorney Gen 

Office of the Attorney General 

DivisionofLaw I 


1207 Raymond Boulevard, Fifth Floor 

Newark, NJ 07102 

(201) 648-4727 


-
Office of the Attorney General 
1207 Raymond Boulevkd, FifthFloor 
Newark, NJ 07102 
(201) 6484010 
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New Mexico Oklahoma 

Jack Hiatt Ms. JaneWheeler 
Assistant Attorney General Assistant Attorney General 
Officeof the Attorney General officeof the Attorney GeneraI 
Bataan Memorial Building Consumerhttxtion Division 
GalisteoS&t, P.O.Box 1508 420 W.Main. Suite 550 
Sanm Fe, NM 87504 Oklahoma City, OK 73102 
(505) 827-6094 (405) 521-4274 

New York Oreion 

John Curwin Timothy Wood 

Assistant Attorney General- Assistant Attorney General 

Officeof the Attorney Gene Attorney-in-Charge

Bureau of ConsumerFraud Officeof the Attorney General I 


120 Broadway, Financial Fraud Section 

New York, NY 100 JusticeBuilding

(212) 341-2301 


North Carolina 
Pennsylvania

James Gulick 

Director,Consumer & Antitrust TXvisiorl Daniel Clearfield 

Officeof the Attorney General Executive Deputy Attorney General
TwoE. Morgan Street, P.O. Box 629 Public Protection Division 

'Raleigh, NC 27602 f Officeof the Attorney General 
c(919) 733-7741 Strawbeq Square, 14th Floor ~ 

Harrisburg, PA 17120 

/"I North Dakota (717) 787-9716 

Renardo HicksTom Engelhardt Chief Deputy Attorney GeneralDirector, ConsumerFraud Division Bureau of ConsumerProtectionOfficeof the Attorney General Officeof the Attorney GeneralConsumerFraud/Antitrust Division 1 Strawberry Square, 14th FloorStateCapitol,600 East Boulevard Avenue Harrisburg, PA 17120Bismarlc, ND 58505 (717) 787-9707
(701) 224-3404 

1 ,  

Puerto Rieo I

Northern Mariana Islands 

Elliot A. Sattler Federco C. Alzamora 
Assistant Attorney General Assistant Secretary of Justice 

Off= of Monopolistic AffairsOfficeof the Attorney General , P.O. Box 192Commonwealth of the Northern San Juan, PR 00902Mariana Islands 
Saipan,MP 96950 (809) 722-7857 

(670) 32243 11 
Rhode Island 

Ohio 
C.LeeBakex 

Dianne Goss Paynter Executive Direcm,Public Advocacy & 
Assistant Attorney Genek Consumer protection 

Officeof theAttorney General Office of the A m e y  General, ' 


State OfficeTower, Consumer Protectioi Division 
t 


I" 	 30E.BroadStr 72 Pine Street 
Columbus,OH 10 Providence.RI02903 
(614) 466-8831 (401) 274-4400 

OCTOBER 1992 THE ARMY L A V E R  DA PAM 27-50-239 41 



I . I ?  

South Carolina 

William K.Moore 

CriminalDivision, 
P.O. Box 11549 
Columbia,SC 282 
(803) 734-3660 

Officeof the A 

Peny Craft 

Antitrust t Consume 
450 James Robertson 

Nashville, TN 37243 
(615) 741-

H. Clyde F m l l  

Assistant Attorney 

Office of the Attorney Gen 

Consumer Protection Division 

Capitol Station. P.0. BoxJ94095 

Austin, TX 78711-2548 ’ 


Arthur M. Strong 

Chief, FairBusinessE 

Officeof the Attorney 

State Capitol 


. F . 

Consumer Protection-Section ” ’ -

Pavilion OfficeBuilding ! , <: 


Montpelier,VT 05602 ’ 

(802) 828-3 171 


‘virgin rslaias 

R 

(804) 786-21 16 

Seattle.WA 98164 
(206) 464-673 

I ” 


Robert J. Lamont 

SpecialDeputy Attor0 

Office of the Atmmey 

Antitrust & ConsumerProtection 

812 Quarrier Street, FifthFloor 

Charleston. WV 25301-2617 


!, ‘ 

(608)266-2426 , 

7 

(307) 777-7841 
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i SurvivorBenefits Note ’ 

Thomas Dougall discussed important survivor benefits and the 
financial impacts of medical retirements on terminally ill or 
injured soldiers. his note expads on that article. 

The government benefits that Major Dougall 
specifically, the Survivor Benefit Plan, Dependency and 
Indemnity Compensation (DIC), SocialSecurity, Dependents’ 
Educational Assistance, and Servicemen’s Group Life Insur
ance (SGL-main effective, although the dollar amounts 
of some of these benefits have changed since his article’s 
publication in 1990. Monthly DIC payments, for example, 
have increased,by 9.4%6“5*and the maximum amount of SGLI 
has increased to 5100.OOO. Moreover. CongreSs may enact 
further significantchangesin the near fubre.169 

of a totally disabled, 

otherwise minsuiible veteazin who dies at%r ktiring may be 
kligible to’tollectService Dikableh Veteran’s Life h&ce 
(SDVLJ)!170 A disabled ,veteran ordinarily mdt  hibmit ari 

Not all factors weigh in favor of medical retirement. Some 
private insurance companies that deal extensively with 
military personnel issue life insurance policies that terminate 
upon the insured‘s retirement. I An tLA.4 should examine a 
client’s life fiurance contract clbsely when counseling the 
client about the effects of medicalrretirement. The LAA also 
must Idemmine whether the client’s retirement will1 deprive 
the client of military hospitalizatioh before’his&her death. If 
so, will the cliFt muire extensive hospitalizationl ’ Is the 
client’s disease’or injury “service connected!” sb that the 
client may obtain VA hospital care? In a wurst-cas 
a dying patient can linger for weeks or months without hope 
of recovery. If the veteran spends his or her last days in a 
private hospital, his or her family may have to absorb 
significant portions of some very large medical blls.1n Major 
Peterson. ’ * 

. ,  
l*Thomas E&gall. Maximizing Survivor Senejlfs crs, ARMYLAW.,Jan. 1990,rt 12 

. A 

1”See TJAGSA F’ractice Note, Dependency ‘andIndgntn nsation Rates, A m  LAW.,May 1992. at 44; ”JAGSA Rack& Note..DICRule Increases, 
ARMY LAW..June 1991, [c

1@On 11 Aueoot 1992. the Home M ReDreSenlptivelr Dssed L hin that would create a flat rate for dlwousal DICmwnents. See HR. 5008.102d &I?..-.  2d Sess. 
(19%). If e&@ ink law. this bill i&o w d d  &&e the payment scheme for childr would & s i  the m+nm amaunt of SGLI metage  to 

IS ~ , o o O .Seeid. 


1m38 U S C A  4 1922 (West Sup. 1992). 


171H.R. 5008. supran e  169.0 203. 


Proper Dispatch of DD Form 1840R 

periodically, the carrier indusay complains to the Claims 
Service that a claims office has dispatched DD Forms 184OR 

I . 

has received multiple DD Forms 184oR with different dates in 
the Same envelope, or that the postmark date on envelope 
differs substantially from the date of dispatch indicated on b e  
enclosed f m .  Obviously, many of these c~~~~p la in t sinvolve 
mtices thatare close to the SevenW-fiVe-daylimit. 

I 


1Dep’t of Defense. DD 
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The General Accounting Office (GAO) consistently has 
upheld the presumption @at the date of mailing ,for ra DD 

with a postmark or'sending each bD'Form 184OR by &fl ied 
I '  ' 

' ' To avoid needless litigation on this issue, a claims office 
should mail each DD Form 1840R promptly on the date 
indicated on the bottom of the form. Moreover, the office 
should avoid sending multiple DD Forms 1840R with dif
ferent dates in the same envelopes. Finally. it should establish 
procedures for receiving and dispatching PDForms 1840 and 
periodically)shouldcheck to ensure that claims personnel are 
following theselprocedures. At present, the GAQ is deciding 
the issue of dates of dispatch in our favor. 
hard to keep k that way. Colonel Bush. ~ 

ed Vehicle Shipment Cla' 
I 

cy Note amends'the 
guidance found in Army Regulation (AR) 
27-20.2 paragraphs 11-24, 11-33, and I I 
35; and in Department of the Army Pamphlet 
27-162,3 paragraph 3-21c. In accordance 
with AR 27-20, paragraph 1-9f, this 
guidance is binding on all Army claims 

sonnel., , I 

e United States Army Audit Agency 
(USAAA) issued Report NR 92-700-Damage Claimsfor 
Privately Owned Vehicles Shipped Between CONUS and 
Europe. In this report, the USAAA severely criticized the 
present multiple-contractor system for shipping privately
owned vehicles (POVs), noting that because eight or ten 
.separate contractors handle every POV shipped, holding any 
particular contractor liable for damage to 'a POV can be 
extremely difficult. The USAAA strongly advocated adopting 
.a single-contractor POV shipment system. Under a single
contractor system, one conrractor would be responsible for 
moving each POV from origin to destination and would be 
liable for any damage to the vehicle. To date, however, the 
Military Traffic Management Command (MTMC) has no 
accepted this recommendation. 

The USAAA also examined current POV recovery pro
cedures in Europe and criticized some aspects of 
To improve recovery on POV shipment clai 
,current"multiple-contractorsystem, the United States Army 

I' 

L-20. ~ A SERVICES: auMs (28 

-162, LEGALS 8 R V I a :  CUMS(15 Dec. 1989). 

Claims Service (USARCS), has adopted the following policy 
changes: 

a. 	POV shipment cla 
FThe United States Army C 


directed claims offices and command claims I , 


service$ to close a POV shipment frle.when 

'the amount paid for damage to the vehicle is 

less than $100. All POV shipment'files
4 involving the loss of items from dehicles 

will continue to be processed for recove+, 
regarcUess of the amountsin question. It has 
been our experience that these claims almost 
always involve pilferage occurring during 
inland transportation; e.g., [theft ofJ tool 
boxes, infant seats. seat covers, first aid kits, 

-	 ' 'jacks,jumper cables, and radios. Enforcing , 

I restitution in situations involving lost items 
is the most effective means to motivate the , 
contractor to better police its employees. , 1 

, b, POV shipment claims over $2000. 
Claims offices will prioritize recovery 

I .

actions on certainPOV shipment claims: 
1 * 

prioritize assembly of the file and will 
forward it to United States Army Claims 
Service, Europe, (USACSEUR) on the 

I

twenty-first day after payment for tecovery i , 
action. (To allow the claimant an oppor
tunity to request reconsideration, European . 

' field offic& should not forward such files 
sooner than twenty-one days afterpayment.) 
The USACSEUR will prioritize action on 
these files. 

( 2 )  NonFEuropean
I 


amount paideona POV s 

$2000 ur more, or if it appears thatthe POV
' 
was dropped or was mishandled severely in 
shipment, a non-European field claims 

office will prioritize recovery action on the 

claim and will attempt to determine whether 

an outport contractor, stevedore, or inland 

hansporter damaged the vehicle and can be 

held liable. Claims personnel should contact 

the outport, obtain the copies of the avail

able documentation-including a copy of 


I that accompanied the 

pt to establish where the 


F 

' I 

4Dep't of Defense. DDForm 788, Privatc Vehicle Shipping Dccument for Automobile (May 1982); see obo Dep't of Defense, DD Form 788-1. Rivate Vehicle 
Shipping Document for Van (May 1982); Dep't of Defense, DD Form 788-2, F'rivate Vehicle Shipping Documentfor Motorcycle (May 1982): 

, c 
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(a) I�the DDFcmn 788 that Bccompanied 
the POV during shipment or other shipment 

1 documentation establishes that an outport 
contractbr, stevedore, or inland transprter

f-	 dam@& vehicle, the office will assert a . 
demand against .the responsible contractor, 
A contractor’s maximum liability on a �OV 
shipment is $20,000 (Item 19 
Freight M c Rules Publication 

I 

(b) If the documentation 
damage occurred while the POV was in @e 
custody of a European outport, stevedore:or 
inland shipment contractor, the office will 
forward the claim to USACSEUR. 

(c) If the documentation establishes that 
the damage &urred while the POV was in 

‘ 
, 	 the custody of government personnel, the 

office will annotate the chronology sheet, 
close the file, and foiward it for retirement. . 

(d) If the documentation suggests that 
the damage occurred while the ve 
in the custddy of the oceancarrier 
or does not establish where the damage
occurred,the officedin foiward the claim to 
thk. Military Sealif&Command for as 
against the oceancarrier. I_ 

c. Processing standards for actions by
f-	 USACSEUR. The USACSEUR command 

claims service will review [each] POV ship
ment file[] forwarded for recovery action 
against the European inland carrier for 
potential liability within forty-five days of 
receipt. If negotiations with POV con
tractor result in an impasse, USACSEUR 
will arrange for dispatch of a contracting
officer’sfinaldecision within thirty days. 

. Although these changes will affect only a small number of 
fdes, they should improve the rate of successful POV recov

5Ser general@AR 27-20, supra note 2. ch. 11. 

esies. Questions about offset actionsagainst POV contractors 
should be referred to USACSEUR. Mr. Frezza 

I I *  

$ 1  1 

New 	Codes for Fiscal 
S I 

I , 

The claims accounting codes for fiscal year (Fy) 1993 are 
)identical to the FY 1992 codes, except for the fiscal year 
&&nator.  Thisdigit ’ to “3” to denote the 
useof FY 1993 funds. I . 

The fiscalyear designator hird digit in thefirst group 
of digits in every claims payment or deposit accounting 
classification. Advancing,pdigit from I T ’  to “3” changes 
the h t  group of digits “22122020” to “2132Q20.” For 
example, the M 1993 nting classification for a per
sonnel claim5 is as follows: 

. .
2-0201 P202099.11

301 P202099.11-

Every claims office ys claims, whether e lecmnidy  
:orby manual voucher, must ensure that FY 1993 has been 
entered in the installation’accountingsystem. It may do so by 
contacting the system ahinismtor at the servicing finance 
office. 

der PO circumstances sho a claims office use an FY 
1992 fund cite for claims certified for payment after the 
beginning of FY 1993 (1 October 1992). To determine if the 
servicing fiance office is using the correct fiscal code, the 
claims office should review the accounting classification 
found on the bottom of the claims office’s copy of a finance 

rgenerated payment voucher-that is, the pink copy of the 
payment voucher that the finance office sends to the claims 
office. A claim certified for payment with FY 1993 funds 
must begin with ‘2132020” for the payment to be effective. 
Major Lazarek 

L nd Employment Law Notes 

OTIAG M o r  and EmploymentLav O f i e  and . 
TJACSAAdminisrative and Civil Luw Division , 

I 
P mud 

Equal Employment OpportunityNotes employment opportunity @EO) officers to ensure that 
agencies comply promptly with remand orders issued by the 

Opportunity Remands Equal Employmat opportunity Commission @ E m ) .  In a 
The EqualEmployment opportunity Compliance and Com- remand order, the EEOC returns a complaint to an agency for 

plaints Review Agency (EEOCCRA) recently directed equal action, generally allowing the agency only limited time in 
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which ?tocarryrout the ordkr t .an agency must .do*LO 
comply with a remand'order 'from base 'to Case: An 
order may require an agency to execute a proposed disposi
tion. Alternatively, it may the agency to issue a final 
agency decision, of to heaiing before the EEOC. 
After issuing a remand order, the EEOC tracks the agency's 
performance by computer. It also follows up remand orders 
by consulting wi& the EEOCCRA at least once each month. 

d 
orders. The Army's own record is not spptless. The EEOCls 
Office of Federal Operations (OFO) rechtly cited t h e ~ h y  
for noncompliance in a number of remand cases. Moreover, 
Fn May 1g92, EEOC Chairmdxi 

h y activities take too long to 
orders. The nonco 

EEOC issued between December 1990 and August 1991. The 
EEOCCRA bas emphasized Lrcpeatedly that an activity must 
give compliance letters top priority and must potify the 

remand orders, but fail@ to notify -the EEOC Compliance 
Office or 'the EEOCCRA that they had done so. Conse
quently, the EEOC assumed that the activities had disregarded 
the orders entirely. The outcomes of these cases show clearly 
that-an.EE0 officer or a labor counselor assigned to an 
activity must report the activity's inrj?ri.m 

A ' : '  ' i '  h 

-attempts at compliance after they Iencountered firobl&msin 
*exehltingremahd'orders. Not knowing what todo;command 
representatives simply suspended stheir efforts, rather 

completing United States Army Civilian Appellate Review 
Agency (USACARA) investigations delayed the b y ' s  
compliance with remand orders. The failure of the EEOC to 

z,identi�ycases clearly as remandsalso delayed the processing 
of the cases. Command representatives probably would have 
resolved the cases more quickly, had they realized that the 
cases were remands. 

Two other areas of concern invo 
accepted when they should have been rejecd-and complaints 
that are rejected when they should have 
field activity has no way of tracking im S, 
which typically consist of untimely complaintsand complaints 
b k d  on issues for which'Title Vlll offers no nxh-ess. 'Even

" I  

expendidg considerable ef�mand mone$7b,processthem. 
Improperrejectionsmay be trackedmore bsily., m e  number 
of rernandskgrowing,mflecting*anincreasing dumber of 
incorrect initial m'finai actions !byfieM activities. The 
following table shows the number of EEW remands. and the 
percentage of agency!actions resulting:'in EEOC remands, 

rejections,,and 'kiiceUati$ns'much bore cqrefiilljl 'than they
I /  I $ 1 1 ' L r l , J > 1have in the past 

EEOCCRA will not forward it to the EEOC. 
h 

uest to reopen, 
the EEOCCRA would prepare an implementation letter no 
later than thirty days alter it &xeived the EEOC decision. An 
implementation 4ettcnrepeats verbatim the EEOC order to 
which itipertains, ;Jtqilso spetifies when'the activity must 
complete particular actions and ,towhom the activity must 
submit interim'and final compliance 

procedure to expedite actions on remand. The EEOCCRA 
'now'killfkk a pack& to'rhe d v i t y  within five work wsafter 
the EEOC 'issues a rem'mddedision.I The'packetwill'incluUe 
the EEOC decision. a summary of the procedures for request
ing mpenings, and an implementation leaer. The new 
cedure permits an actibity to implement a'remand o 
immediately, instead of waiting for directives from the 
EEOCCRA,if the activity decides est a mpening. ' 

A labor counselor should pay specialattention to reopening 
criteria to,eepsure that the government wastes no time by
drafting futile'kquests to reopen. Activities presently seek to 
m p e n  approximately half of the EEOC's &nand decisions. 
f i e  EEbCCRA;?however, forwards only about seventeen 
perceht ;bf diose dses to the EEOC and the OF0actually grants 
less than five 
ing and relief. 

, I  1 

of 1964, Pub.LNO.88-352 90 701 .m,302-17 (codified IS M 
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r The EEOC's criteria for rehpenhg its decisions are very 
strict It will reopen a decision only if: (1) Either party has 
acquired new and material evidence that was not readily 
available when the EEOC issued the previous decision; (2) in 
reaching the previ decision, the 'EEOC misinterpreted a 
law or regulation, or misapplied establishedpolicy; or (3) the 
decision is so exceptiopal tha 
case at issue. 

Bulletin about requests to r 
relevant EEOC decisions. 

'Ihe EEOCCRA has determined that easy 
remand cases is crucial to timely complianc 
the EEOCCRA has begun to identify all 
the prefix '?E."Equal employment oppommity,officp *auld 
preface docket numbers with this code in all coqespopdence 
generated in response to remand decisiops. Using this prefm
will alert all personnel involved that the complaint is a remand 
and that it requires special handling. The code also will help 
the EEOCCRA to track the remand. Labdr counselors shod 

neglects to comply with the terms of remand d e r  within 
the time limit established in that order, the EEOCCRA~will 
notify the activity of this deficiency in a letter addressed 

I * 

s must coordinate 
closely with their EEO offiers and shouldinvolve themselves 
in the processby which EEO complaintsareaccepted,rejected, 

officer also should be 

discriminatory acts a, ..in their entirety a ~ ,long as one of those 
' k p i G + O ~  period? 

4 . 

dismissal of the c o m p ~ i t  
in the instant case, the Sixth Circyit held that a plaintiff need 
not invoke the continuing violation theory expressly dur& an 

b agency%administrative disposition of the complaint to pre
r' watch for this de'when they review complaints and shod m e a  cia&of actim.4'The court found th 

assure that all remand actions arecoded of action shall survive if the continuing v 
e plaintiff originally filed under the 

the request of the EEOCCRA: the US 
to assign top priority to investigations triggered 
An activity should furward a remanded case to the USACARA 
only if an investigation actually is needed. When an activity 
must ,request an investigation, it should do so at the earliest 
Fkasible date to give ACARA as much advance ~ 0 t h  
as possible. The USACAFW has asked activities to send it 
advance notices by fax whenever possible; the USACARA 
fax number is (703) 756-1425. ' The Court of A M for the ThirdCircuit. sitting en banc, 

recently ruledthatmi agency must provide the home addresses 
An activity also should keep the EEOC compliance officer bargaining unit me union representing those 

and the EEOCCRA informed of the status of eacli of its Ployees.6 As previ in TheAnrrytavyar;7 the 
actions on remand. The points of contact in the EEOCCRA, circuits are split on this issue. With this decision, the Third 
Ms. Dianne Rogers and Mrs. Chrystal Rivera, may be reached Circuit joins the Fourth and Ninth Circuits in holding that 
at (703) 607-1450 or at DSN 327-1436 or 1437.."If an activity home addresses must be r e l d  to unions.' The First,Second, 

1 - 1  

ZHaithcofk v. F d .958 F.2d671 (6thCir. 1992). 

'Id. at 677 (citing Held v. Gulf Oil CO.,684 F.2d 

4Jd. 

6" 

SNC.v. Federallabor 
* Relations Auth.. 833 F2d 1129 (4th Cir. 1987), c~r t .d h k d .488 U.S. 680 (1988). 
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and District of Columbki Circuits, however. have refused to 
tom+� agemi& to release addreses.9 Given the split Ween 
ihe circuits; labor counselors should review requests for 
release of home addressescarefully and should notify Depart
ment of the Army officials if a union requests the release of 
home addresses of employees wdrking on b.n installation 
located within the mi,Fourth, orNinth C h i t s .  3 1 I 

I 

Circuit Rejects
Federal Labor Relations Authority's 

"Clear and Unmistakable Waiver" Doctrine 

For t bnd ti , the Court of 
Appeals for the @strict of Columbia has castigated the Fed

n, it held'that the 

union "clearly and unmistakably waived" the statutoryright in 
the .?' 

. " j 

as an Appropriate Penalty 
r Falsifying an Employment Docume 

We Merit Systems ction Board (MSPB) recently

,$pheld ,anagency's rem f an employee for fadying an 

initialemployment documenLl5 When completing a question

naire. the appellant, a GS-12 contract specidst, lied to bon

ceal that he,once had been arrested16 He likd about his'prior 

arktagaint~Inilig 

affirmed the empl 

sion in which the administrative judge had mitigated the 

r e m o d  to a thirtyday susp&nsion.l7The MSPB specifically 

found that the seriousness of the offensejustified removal.18 


L I 

n with the Rest of the Team 
/ .  

PBI!siue to pass these Labor and Employment Law Notes to 
the m t  of the ktbor-managementteam.Share this infunnation 
with your civilian personnel officer and your EEO officer. 

, 

9See Federal Labor Relations Auth. v. Depment of Veterans' Af�$rs. 958 F.2d 503 (Zd Cir. 1992); FederalLabor Relations Anth. v. Depamnent af the Navy, 
s Bd., 927 F2d 1249 (D.C. Cir. 1991). cert. denied 112 S. C t  912 (1992). See generally Labor -. 

rims Auth.. 963 F.2d 429 @.C. Cir. 1992); see ofso LaborR e l a ~ i mNote. D h r i d  ofCohm6in Court o f  Appeols 
Holds fhaf Two Federal Labor Relatiom Authority Deckions Luck "Any Coherent or btional Lkpianufion". ARMY Lw, July 1992, at 43 ( d i s c u s s i n g  Marine 
Corps Logistics Base, Albany, Ga. v. FederalLabor Relations Auth.. 962 F.2d 48 (D.? Cir. 

1139 F.L.R.A. 1268 (1991). vucufedand remundedsubnom. Internal Revenue Sew. Y. FederalLa& Rclaticmr Auth.. %3 F2d 429 (D.C. (Tr. 1992). .~ 

W d .  at 1574. t p 1 % 

131d.'Ihe FLRA adopted the "clear and unmistakable waiver" test to prevent uoions fm dfering pnfairpenha for clekng to pursue arm 
procedures. See id. at 1573 (noting 988)pdudea a party from filing a grievance mce the party elects toprsue h e  m-r b o u g h  ULP 
p d u r e s f .  + ' 

t4Intemal Revcnue Sew. v. FederalLaborn&elatiauAuth., 963 F.2d nL 433. 

' ' U W i sV. Exk&e bfficeof the President,54 MS.PR 196 (1992). 

Procurement Fraud Diyisio 
i 1  ' 

Procurement Fraud Division, OTJAG 

Recent Developments ment Fraud Division (PFD), Office of The Judge Advocate 
Restructuring of General (OTJAG), have presented an annual Procurement 

Army Procurement FraudAdvisor Training Fraud Advisor's Course. The mining that military attorneys ,-

Beginr 30 November 1992 have rFeived in this course undoubtedly has conaibuted to 
the successes of the Armv's urockment fraud and coordina

) r Since 1987, instructors at The Judge Advocate General's I .  , .tion of remedies progmks: Nevertheless, a review of the 
School (TJAGSA), assisted by personnel from the Procure- ' .,'comments of students,instructors,and senior judge advbcates 
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revealed that PFAs could be trained more effectively if the 
existing program of instruction were divided into two sepmte 
phases. Accordingly, the Procurement Fraud Advisor's 
C o m e  has been replaced with following two new classes: the 
Basic Procurement Fraud'Courseand'the 'Advanced F'rocure
ment Fraud Workshop. I 

' I 1 , 

The judge Advocate General's Scbool will offer the Basic 
Procurement Fraud Course annually. This two-day course 
will provide students with fourteen hours of basic instruction 
on the legal and practical aspectsof advisihg installation-level 
contracting personnel and investigators about contract fraud 
issues and referring fraud cases to'apflropriate agencies. 
Instructors from TJAGSA will teach a variety of topics, 
including coordination of remedies; indicators of fraud: 
criminih inveitigations; product substitution; cost principles; 
defective pricing; contract, civil, and administrafive remedies; 
and actions abainst government employees. The course will 
be ope0 to active duty and Reserve tomponent judge advo
cates, and to civilian attorneys employed'by the federal gov
ernment who have been detailed as P F h  or procurement 
fraud and irregularities coordinators, or who are expected to 
serve in either capacity in the future. All newly assigned 
PFAs should'attendthis course. 

The 1st Basic Procurement Fraud Course (5F436) will be 
held at TJAGSA from 30 November to 1 December 1992. 
Staff judge advocates and command counsel may obtain 
quotas for this course only through the Army Training 
Requirements and Resources System (ATRRS). The pro
cedures for obtaining a quota are described in this issue of The 
Army Lawyer in CLENews, hfka page 62. Should you have 
any problems or questions about ATRRS, please contact the 
TJAGSA point of contact, Mrs. Hazel Oldaker, at (804) 972
6307. 

The Advanced Procurement Fraud Workshop is a three
and-one-half-day workshop that the PFD will offer on an 
eighteen-month cycle. The workshop will cover advanced 
topics, such as working with criminal investigators; per
suading local United States attorneys or the Department of 
Justice to act on procurement fraud cases; emerging areas of 
fraud; and recent developments in civil, contractual, and 
administrative remedies. It also will include hands-on training 
on procurement fraud problems and seminars on procurement 
fraud issues thatare unique to major commands. 

The PFDprobably will conduct its first advanced workshop 
in Arlington,Virginia, during the week of 18 May 1993. The 
advanced workshop will be open to anyone saving as a PFA 
or performing a related mission. The PFDp i n t  of contact for 
this workshop is Ms. Christine McCommas. She can be 
reached at (703) 696-1550, FAX (703) 696-1559. Please 
contact her if you have any questions regarding the new 
structure of the PFA Training Program or if you have any 
ideas you would like to see incorporated into the advanced 
workshop. Lieutenant Colonel Rothlein. 

The Effect o f  Suspenswn and Debarment 
on a Contractor'sAbility to Obtain 

Export Licenses and Security Clearances 

Most contractors are sensitive to the harm their reputations 
may sustain if they are suspended or debarred. They under
stand that their competitors may use suspensions or debar
ments to discredit them. Suspension and debarment,however, 
have'manyramifications that a contractor may not understand 
until it actually faces them. Two lesser known consequences 
of these actionsinvolve export licensesand securityclearances. 

contractor that wishes to export goods mentioned on 
the United States Munitions List must obtain an export license 
from the State Department The State Department will deny a 
contractor's application for a licenseif the applicant has been 
suspended or debarred. If the suspending or debarring agency 
bas acted against a division of a company, rather than the 
entire company,only the offending division will be affected. 

The State Pepartment may learn of an applicant's suspen
sion or debannent from several sources. A contractor whose 
business requires an export license must inform the State 
Department within five days of being notified that it has been 
suspended or debarred. Moreover. the State Department's 
Office of befense Trade Controls (ODTC) electronically 
reviews the General Services Administration (GSA) lists of 
parties excluded from federal procurement or nonprocure
ment programs each day. By reponing new additions as they 
appear on the lists,the ODTC prevents the issuance of export 
licenses to suspendedand debarred contractors. 

Without an export license, a company may not export 
goods mentioned on the United States Munitions List, even if 
it already has contracted to do so. Accordingly, a suspension 
or debarment may curtail an exparter's income severely, even 
if the exporter rarely contractswith the United States. 

Suspension or debarment also has a traumatic effect on a 
contractor's eligibility to work on classified projects. The 
Defense Investigative Service (DIS) receives copies of all 
suspension and debarment letters. The DIS immediately will 
invalidate a site clearance held by a suspended or debarred 
contractor. If only a division of a company is listed, only the 
offending division will be affected. When the DIS revokes a 
contractor's site clearance, the contractor must cease work on 
any government contract that requires a security clearance. It 
may resume work on the contract only with the express 
approval of the contracting officer. 

Army lawyers serving as procurement fraud advisors are 
uniquely situated to inform contract personnel of the limi
tations the ODTC and DIS can place on contractors. When an 
errant contractor is involved with substantial overseas or 
classified contracts,an O D X  or DIS action can be a forceful 
admonition. Major Wittman. 
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Mdimy Tr& M a g m a  ConnbndRegdadonfor 
D & u a l $ y h g n v* Camh 

“ % * * 

The Military Traffic Management Command (MTMC),the 
military traffic and land transportation manager for The 
Department of Defense OD),procures transporntion seMces 
for every DOD component. One directive governing W C 
operations should be particularly interesting to Army pm-ure 
ment fraud lawyers. Military Trafic Management CommMd, 

lows MTMC wmporarily to prohibit a 
rting hight,  persanal property, or pas

sengers for the DOD,either by disqualifying the carrier or by 
placing the carrier in a nonuse status. Both actions pmFt the 
government temhrarily fiom a carrier who fails to comply 
with applicable laws, rules, regulations,or contract terms. 

I 

The regulation p icates disqualification bn a carrier’s 
filure to perform in accordance with the terms of a prccure 
ment.2 The procurement in question may be consummated 
through formal contracting procedures under the Federal 
Acquisition Regulations or through the use of a government 
bill of ladidg.3 One example of unsatisfactory performance 
that would justify a disqualificationaction is a carrier’sfailure 
to provide exclusive use services in breach of $e parties’> 
express agreement that these services would be provided. 

I 

The Eastern or Western kea Conimande;, h c .  pay 
disqualify a carrier for not more than 180 days.4 -The Com
mander, MTMC, normally,may not disqualify,a carrier for 
more rhan two years.5 A carrier may be disqualified from 
specific routes or types of shipments, or from all routes and all 
shipments.6 

Nonuse is:predicated on a def~iencym the carrier’squalifi- 1 

cation p participate in the appropriate tmqmation program.’ 
Typicill ‘deficiencies include using unsafe equipment and 
failure to maintain required insurance, bonding, or,licenses.* h 

A carriex,typically will be placed in nonuse until it has 
corrected its deficiency.9 Additionally, a carrier may ,be 
placed in immediate nonuse for not more than thirty days 
pending a board hearing if exigent circumstances indicate a 
need for immediategovernmentprotection.10 

urd due process requiremen 
fiation or nonuse iction resemble the procedural reQuirements 
for a suspension or a debarment11 Supporting documentation 
may be obtained from transportation specialists at the 
movement’s origin or destination, MTMC surveillanceteams, 
special agents of the affected service, or affected citizens, 
v i s  information is disseminated to the appropriate area com
mand or to Headquarters, MTMC, with a recommendation for 
board action.’* If appropriate.,areview board pill be con
vened to determine ,the need for protective ac[ion.i3 The ’ 
command will provide the carrier with written potice of the 
intent to convene a board and the allegations that the board 
will consider.14 The carrier is kntitled to respond to the d e :  
gations.15 to appeal an unfavorable board decision,lby d  to be 

retained counsel. 
1 r 

the okrating directorate involved, the board, 
ted as a pbsenger review board or an’area 
board. A legal advisor may attend as a non
the board.” p e  legal advisor must ensure 

.h 

decisidn‘tbdisql$lify r, or to place it in 
I - I  

1Mi~rrmu COMMAND.Raa. 15-1, Boards. d0ran-m~. FOR DISQUAUPYINQAND m m o  cduw.~~Trupmc M A N A ~  AM) COMMISSIONS: p ~ o c a ~ v ~ a
NONUSE(12 Dec. 1984). 1 , I ? I 

1 

Vd.para. Sa. 
, . 

I * 

l 1See generally id. para. 6. 

1sSee id. para Q(2). A -mer may = s p u d  3g writing. inperson,or by rclcphon 


16See id. para 10. 


17See generally id. p a .  l a .  
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nonuse, is supported by substantial evidence. Minutes of 
every board hearing must be remdd and these records must 
be maintained for three years after the board meets.18 

After considering the evidence. the board may vote to take 
no action, to place the canier iq nonuse, or to disqualify the 
carrier. If the board disqualifiesa carrier, it 
or 011.19 If a carrier's unsatisfactory 
pe the period of suspended disquali
fication. JvlTMC may vacate "thesuspension and impose the 
original disqualificationwithout convening a pearing.= Alter
natively, it may initiate a separatereview board action to con
sider the new violation.21 If it d it must affordthe carrier 
the procedural rights descri ye. A disqualification 
action by MTMC does not prohibit the Army from taking a 
separatesuspension or debarment action. 

Additional information about disqualification and nonuse 
actions may be obtained fkom the following contacts: Mr. 
Ramon Morales. Headquarters, MTMC, at DSN 289-1580 or 
(703) 756;1580; Mr. Richard Blakely, MTMC Western Area 
Headquarters, at DSN 859-2921 or (510) 466-2921: Captain
LanyBrady, MTMCEastern Area Headquarters, at DSN 247
7122 or (201) 823-7122; or Mrs. Christy Kern, PFD,OTJAG, 
at DSN 229-1550 or (703)696-1530. Mrs. Kern. 

Y 

A New Spin on Surety Fraud-
Failure to Disclose Bond Obligatiow 

( I I 1 

The terms of a solicitation for federal procurement may 
require a bidder;tb provide a guarantee with its bid. This bid 

Isid.para. 7c. 

19Id.para 7d(5). 

, guarantes-typically a igned by a surety-assm the 
government that the ill not withdraw its bid within 
the period specified for acceptance. It also helps to ensure 
that the bidder will execute a written contract and furnish the 
requisite performanceand paGent bonds. 

The surety oh a bid guarantee may be a corporation or an 
individual. An individual, however, may be excluded from 
acting as a surety on a government contract for failure to dis
close his or her bond obligations.22 An individual surety 
excluded on this basis is placed on the GSA lists of parlies 
excluded from procurement and nonprocurement programs 
and, theref-. cannot be awarded a governmentcontract-? 

III a case of first impression, the ~ r m yrecently propOsed 
two individuals for debarment for failure to disclose bond 

I obligations. On 6 April 1990, Mr. Jim Brown and Mr. Robert 
Holloway signed a bid bond on behalf of a government 
contractor who had bid on a contract to replace floor tiles in 
several buildings at Fort Campbell, Kentucky. Four days 
later, the same two individuals signed bonds on behalf of a 
contractor on a different project. falsely stating that they were 
not sureties on any other bond The Fort Campbell contract
ing officials noticed the misrepresentation and reportal it to 
thePFD. 

By overstating assets, understating liabilities, or failing to 
disclose other bond obligations, a dishonest bid surety can 
expose the government to a significant risk of loss. Con
tracting officials and PFAs should watch for similar surety 
fraud schemes should report them promptly to the PFD. 
Major Chapman. 

,~ 

I .  
9 .1.1984). 

Criminal LawDivision Notes 

CrimiMILow Diviswn, OTJAG 

Ordering Reservists to Active Duty suggests that commanders and judge advocates believe that 
for Disciplinary Proceed@gs activation actions shouldbe reserved for egregiouscases. The 

purpose of this note is to dispel thiim p t i o n .  
Over the past two years, the Criminal Law Division, Office 

of The Judge Advocate General (OTJAG), has received eight Article 2(d} of the Uniform Code of Military Justice 
requests to order Reserve and National Guard soldiers to (UCMJ) empowers active duty general courts-martial con
active dut) for courts-martial. The infrequencyof theserequests vening authorities to order Reserve or National Guard per
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b A c.Py of the ikport of investigatibn or a 
b m a r y  d the - evidence Suppomng the 
Charges. 1 

I 

1 

. I

sorinel to active duty: Thisauthority is'hot subject to serious b A c.Py of the ikport of investigatibn or a 
- 1challenge.l' \ '  " < I '  . ' b m a r y  d the evidence Suppomng the 

Charges. 1 

Reports of criminal misconduct arising after Optkations 
Desert Shield and Desert Storm provoked a recent innease in In drafting activation'requests,judge klv 
Reserve Component activations. Four of the eight Reserve , use the folkwing sample request as a guide: , 

< / ,  iand National Guard solders for horn acfivation orders were 
requested were charged with committing offenses while sew MEMORANDUM FOR Headquarters. a 

Ah g  in,Title 10 h t u s  during their deployments to Southwest Department of the Army, office of The Judge
' M a .  f Advocate General, ATTN: D 

Washington,D.C.2031CL2200 . 
The'eight requests came h m  Fort Sheridan, Fort Leonard 

Wood, Fort Lewis, aid Fort Drum. Each request to approve SUBJECT Request for Secretary of the 
orders calling a soldier to active duty for disciplinary purposes Army Approval of Order to Involuhtary 
has been approved,or presently is being processed for approval, Active Duty ' 
The eight soldiers involved have been accused of committing 
a variety of offensesimong them, larceny of a M16A1 rifle 1. Purpose. To obtain Secretary of the 

' and a Kevlar vest, assault upon a superior -commissioned h y approval of the order to involuntary 
' officer. assault upon a trainee, using abusive language toward hctive duty of SPC Will Tu Steel, OOO-00
trainees while serving as a training noncommissioned officer oo00, Headquarters and Headquarters Com
(NCO), travel fraud (commitkd by submitting a false official &y, lh3d Transportation Battalion, 1123 

" travel claim), larceny of government property, and unlawfully . > cainpbe~Drive, Wodhville, Oregon, for the 
'imlhrting captured Iraqi weapons and ordnance. purposes of an investigation pursuant to 

The relatively simple procedure for requesting approval i s  0, 
set forth in Army Regulation (AR) 27-10.2 Under this pro-

'cedure, an active duty general court-marrial convening author- 2. Discussion. 
ity may order a Reservist or member of the National Guard to 
involuntary active duty to appear before an investigation 
pursuant to UCNU article 32, to be tried by court-martial,or to 

a. The charges in this case involve vio-
lations of UCMJ articles 121 and 108- ,-. 

undergo nonjudicial punishment procdedings pursuant to 
UCMJ article 15. The process rises to the level of the Depart-
ment of the Army only if the soldier might be confined after 

respectively,.larcenyand loss of government 
property. SPC Steel wrongfully took a 
M16A1 rifle from the unit arms room and 

? 

activation. When a convening authority wishes to impose 
pretrial confinement, or to allow a court-martial to impose 

transported it to his residence. When he 
heard through a fiiend that the weapn hid 

confinementas a sentence, he or she must submit the proposed been reported missing and the unit was 
activation order through the Criminal Law Division, OTJAG, initiating a re.call of personnel, he threw the 
to the Assistant Secretary for Manpower and Reserve Affairs.3 rifle into the Willamette River. The rifle 

. article 32, Uniform Code of Military Justice-. ' [ 

and possible bial by court-martial. 1, 

' never was recovered. Theseoffenses occurred 
An activation request should consist of the following docu- , while SPC Steel was performing annual 

ments: training at Camp Rilea, Oregon. 

A request for secretarial approval of the b. The charges were preferred on 10Jan
* order calling the soldier to involuntary uary.1992. The unit commander furwarded 

active duty. the charges to this command and recom-

A copy of the activation order? 
mended trial by general court-manial. Copies 
of the charge sheet and the commander's 
memorandum are enclosed. 

9 A copy of the charge sheet. 2 

. I 

'Murphy v. Gamt, 29 MJ. 469(C.M.A. 1990); Robert E. Reed t Daniel G. Jarlenski. Proceduresandlssues ReIating to tk Cowfs-Marhlof Reservists, 32 A.F. 
L.REV.331 (1990); TJAGSA Ractice NOW.T k  WnikdStatu Court ofMilbry AppeuLcM e s s e s  t k  Reserve JwLsdcrionAct, ARMYLAW., May 1990, at 60. 

~DEP'T L ~ YOF Aw&.Rm. 27-10, ~ A SPRVICHS: A R Jumca,pra.21-3 (22 Dec 1989) b e d a f t e r  AR 27-10]. 
n 

3rd para. 21-36. m e  Secretary of the A m y  has delegated the authorityto appmve hvolmmy activations for disciplinary actia invoKvingdeprivatim of l i irty to 
the Assistant Sec~taryof the Anny for Manpower and R e w e  Affainl. 

0 ' t
'The authority line for an activetian order should cite 10 U.S.C. 8 802(d) (1988). Telephone Interview with SergeantMajor Jack Pendleton, Headquarters.U.S. 
Army PersannelConimand(22 May 1992). 
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c. In accordance with UCMJ article 2(d)
and Army Regulation 27-10, paragraph 21
3, S K  Steel was ordered to involuntary 
active duty by the general court-martial con
vening authority, the Commanding General,r \  'XLCorps, on 15 January 1992 for an hves
tigation pursuant to UCMJ article 32 and 
possible trial by court-martial. A copy of 
the order is enclosed. 

. d. SPC Steel currently resides at 934 
Parkson Avenue, Beaverton, Oregon 97OOO. 

e. Pocis CF'T LenaSharp, Office of the 
. Staff Judge Advocate, XL Corpsl Fort 

Canby, Washington 98000. Her telephone
number is DSN XXX-XXXX/XXXX. 

. ThattheSecretaryof ' 
' the Army approve the order 'to involuntary 

active duty of SPCWill Tu Steel. 

The example provided above should Serve only as a guide. It 
doesnot represent a required furmat. 

The Army Reserve and the Army NationalGuard comprise 
over half of the Army's total deployable forces. Maintaining 
Reserve Component unit readiness for early deployments will 
remain a priority.5 Enforcing the same disciplinary standards 
for all soldiers, active duty and Reserve, will enhance unit 
marale and efficiency, The activation procedures set forth in 
AR 27-10 should ensure that commanders never hesitate to 
bring a suspected offender to justice merely because the request
for orders activating the suspect.mustgo to the Depanment of 
the Army for approval.6 The inte bf justice, the need to 
maintain good order and discipli d the availability of 
resources to try the case should guide a convening authority's
decision. Lieutenant Colonel Fmte. 

Public Hearings for Nonjudicial Punishment -
Introduction 

The Criminal Law Division, OTJAG, recently was asked 
whether a commander rightfully may conduct a public hearing 

when administering nonjudicial punishment pursuant to 
UCMJ article 15.7, The inquiry focused on whether the 
imposing commander may require soldiers assigned to the 
commander's unit to attend article 15 hearings. These pro
cedures were being consideredas a method of deterring soldiers 
6-omengaging in misconduct. 

I I . 

Thisnote addresses the benefits of, and potential problems 
associated with, conducting nonjudicial punishment publicly. 
Before evaluating the wisdom of such a hearing,however, one 
should consider its legality. 

The Legality lie Hearings 

e Manual for Courts-Martial,8 nor the applicable
ulation,', expressly discusses the type of public 

hearing mentioned in the inquiry we received. Nevertheless, 
both s o h  clearly per& commanders to conduct such he&
ings. The Manual for Courts-Martial provides. in pertinent 
part, that 

(1) ... Before nonjudicial punishment may 
be imposed, the servicemember shall be 
entitled to appear personally before the. . . 
authority who offered nonjudicial punish
ment, except when appearance is prevented 
by the unavailability of the nonjudicial
punishment authority or by extraordinary 
circumstances, in which case the service
member shall be entitled to appear before a 
person designated by the nonjudicial pun
ishment authority. ...If the servicemember' rkquests personal appearance, the service
member shall be entitled to: 

I i  .... 
(G) Have the proceeding open to the public 

, unless the nonjudicial punishment authority 
determines that the proceeding should be 
closed for good,cause..,or unless the pun
ishment to be imposedwill 

q 	 duty for 14 days, restriction 
an oralreprimand.. ..lo 

5us.  WAR (hU3OE. ARMY COMMAND AND MANAGRMENCTHEORY AND hmCfl.1990-1991. at 13-14 to 13-17 (1990). 

6Funding also may be a aimcait pragmatic issue for the convening authority to re.solve. Anny Regvlalion 27-10 preaedy provides. "Corn associated with 
disciplining weserve C o m p e n ~(RC)]soldiers will be paid out of RC funds." See AR 27-10. supra note 2. para. 21-2d. This provisionh been c r i t i d  as 
uufairly placing the entire financialburden on the Reserve Componen~m e  following m-kion. which bar been stn�fdfor camment. would s h i f i  the cast to the 
component initiating the action: 

Costs associated with discipliningRC soldiers per paragraph 21-3 (below) will be h e by b e  component initiating the UCMJ d o n .  An 
order to involuntary active duty will cite Reserve Personnel. Army. (RPA) funds or National Guard, Army. (NGPA) funds when the 

, ~ activationis initiated by en RC umnnander. Military Personnel.Army. (MPA) appropriationswill be cited when the adion ia initiated by an 
Active Amy commander. 

7UCMJ a~ 15 (1988). 

P *MMAL FOR C~URTS-MARTIAL,United States (1984) lhereinafter M W .  

9See generally AR 27-10, supra note 2. 

lOMCM, supra note 8. pt V. 14c(l)(G). 
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administering the nonjudicial punishment pro&ding.”*ZBy 

implication, the service member also has no absolute right to 

refud the ‘entitlements ass 

including an open hearingll 


open or closed.”l4 

Of course, the nonjudicial punishment authority may not 
deny a request for a closed hearing arbitrarily. Nevertheless, 
neither the Manualfor Courts-JUardaI,nor AR 27-10, specify 
whether ‘‘gboa cause,”fi or some lesser’standard,applies to the 
denial of such a request. Regadless of the standard employed, 
the deterrent effect br other benefits that ostensibly would 
derive from 8 public hearing could tute sufficient bases 
for denying a soldier’s request for ‘hearing. On the 
other hand, the commander’s desire to enhance deterrence or 
to achieve other benefits does not obviate the need for a case
specific determination wheth grant a soldier’s request that 
the nonjudicial punishment hearing be closed. 

An “open hearing,” as used in connection with nonjudicial 
punishment proceedings, need not be held before a mass 
audience. ‘ArmyRegulation 27-10 explains’that “an open 
hearing is a hearing open to the public but does not require the 
commander hold the proceeding in a location different from 
that in which the commander conducts noiinal business, ie . ,  
the commander’soffi&.”lf a an open hearing will involve 
the attendance of no more few individuals, in addition 
to the persons actually participatin the hearing. Indeed, 
the few nonparticipants sometimes will be present at the 
request of the soldier who has been offered nonjudicial pun
ishment. 

13ne loldier also is entidl to 

In summary,the ope s conimplated in the inquiries 
are y may,be conducted even over the objec
tion . A’c&mander, however, shotltl consider 
each casecarefuuj,to detenninethe of conducting the 
proceedingspIippc1y. [ I i 

r 

1 % 
Benqftts of Public Hearings 

Wise use of public hearings for nonjudicial punishment can 
help a commander to achievew dhterrelated goals. Among 
the most important of these are increasing the respect soldiers 
feel for theb leaders, demonstrating the fairness and effective
ness of ttie military disdpl system, and enhanding deter

1 . )rence. 
1 

unit primarily through the a c m t  of the soldier receiving the 
punishment, the perceived fairnessof the punishment, and of 
the commanderwho imposedit, often will suffer. On the other 
hand, a commander can earn the respect of his or her subordi
nates ifhe or she openly conducts fair’disciplimy proceedings, 
reaches supportable findings, and imposes just punishments. 
Similarly, first-hand knowledge that a unit’s disciplinary 
system is just enhances soldiers’ respect for that system. 

-

goal of gend4deterrenCe,even as they specificallydeter and 
rehabilitate the soldiersbeing disciplined. 

? 

As with any discretionary activity, the use of public hearings 
for nonjudicial punishment i s  subject to abuse. Moreover. 
even the most well-intentioned commanders must evaluate the 

1 1  

panidby a qxkeapersm; to be informEd of 
the pertinent informatianagainst the roldier. to examine the evidence that the nonjudicial punishment authority intends to consider. topresent ma 
extenuation. and mitigation; and to present rcnsohably availablewitnesses. Id.,pt. V, 14c(l) (A)-@). 

14AR 3-10, supra note 2. pan.3-18ge). -
ISCf MCM, supra note 8,  p V,1&(I) (G) (goodcause required to deny a requestforan open hearing). 

l6AR 27-10, syra  note 2, para. 3-18gQ). 
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f

problems that could arise from public hearings before decid
ing to conduct nonjudicial punishment proceedings publicly 
before their units. 

Initially, a commander must realize that an article 15 hear
ing is not a judicial forum. Inmost cases,the commander will 

er will not be represented by 
will not participate on behalf of 

quently, the benefits of a public 
ghed by procedural irregu 
humiliation of ,the accused.' 

If conducted regularly within a unit, public proceedings 
could chill requests for open hearings, as soldiers in the unit 
seek to avoid mass public scrutiny of their alleged misdeeds. 
The specter of a public hearing likewise could move accused 
soldiers to request "representation" at hearings by civilian 
attorneys or by military defense counsel.l* Furthermore, a 
soldier faced with the threat of quasi-judicial public examina
tion of his or her alleged misconduct well may decline 
nonjudicial punishment and demand trial by cow-rnartial.l9 

Conducting public hearings before a mass audience might 
raise'serious questions about the impartiality of the nonjudi
cial punishment authority. Ifa hearing were conductedbefore 
unit personnel whom the commander had ordered to attend, 
the punishment authority might be moved-r appear to be 
rnoved-by collateralconsiderations of deten-ence. rather than 
the m d t s  of the case. Moreover, a nonjudicial punishment 

ntly will pit the credibility of an NCO against 
that of the accused. This tension may induce the nonjudicial 
punishment authority to resolve reasonable doubts against the 
soldier topre$erve the NCO's credibility as a leader. h either 
case, the underlying fairness of the proceedings could be 
undermined by the imposing authority's evident predispo
sition to conclude that the soldier engaged in the alleged 
misconduct, or to find the soldier guilty because of inap
propriate, collateral concerns. Similarly, the propriety of the 
punishment could be questioned if the commander based the 
punishment on a desire to promote gened deterrence. rather 
than other, appropriateconsiderations. 

* 
I '", , . 1  

. Altemata'ves to Public Hearings 

A commander may obtain the benefits of public article 15 
less problematic means than compulsory open 

hearings. Forexample, a commander can publicize the results 
of article 15 hearings by announcing them at unit formations 
or by posting them on a unit bulletinb0ard.m Of come,either 
mech- must be used fairly and consistently. Moreover, 
when a commissioned officer or NCO receives nonjudicial 
punishment, the'imposing officer should consider the impact 

ation might have on that 

co&-martiai is another means 
the command with 

soldier can observe the militaryjustice system-as well as the 
potential consequences of misconduct 

,judge advocates actively should assist commanders 
jhtice mining. This traihing can include mock 

zirticle 15 p&eedings, 

Conclusion 

Military law does not prdhibit pubic nonjudicial punish
ment hearings before mass audiences. Public hearings may 
achieve substantid ben ong 'them, promoting deter
rence and enhancing re r the command and the military 
justice system. Public hearings, however, also may create 

problems-both ac d perceived. Accordingly, a 
ic hearings only after careful 

n a d  consultation with his  OT her servicingjudge 
advocate: "hen deciding whether to conduct public hearings, 
the commander should not overlook alternative means for 

t and achieving deterrence. Major Milker. 
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Professional Respo 

G Standards of Conduct Ofice 

I 

5 1 Ethi reness 

The Standards of Conduct Office norm lish 
maries of ethical inquiries that have been resolved erpre 
liminary pxeenings. These inquiries: which invdlye Gelated 
instances of professional impropriety, poor communication, 
lapses in judgment, and similar minor failings, typically are 
resolved by counseling. ition, or reprimand. More 
serious cases, on the 0th ,are referred 'to The Judge 
Advocate General's Professional Responsibility Commit& 
!lmn, 

opinion, which applies the Armyls 
Rules of Professional Conduct for Lawyers1 to an actual 
professional responsibility case, is intended to promote an 
enhanced awareness of professional responsibility issues and 
to serve as authorithe guidance for judge advocates. To 
stress education and to protect privacy, neither'the identity of 
the office. nor the name of ,thesubject will be published. MI. 
Eveland. 

Professional Responsibility 
pinion No. 92-1 

1 

tree 

The Professioh R iiit>;'Committee has ievie 
the alleged violation [of the Army Rules of Professiona 
Conduct for Lawyers ( h y  Rules) s. (formerly Cap 
tain) Z ,  ... 

The facts of this incident are essentially uncohksted and are 
contained in admissions made by Ms.Z during the investi
gation. 

a. To substantiate a claim she filed for china allegedly lost 
during shipment of her household goods from [one CONUS 
location] to [another], Ms. Z altered a sales receipt to reflect 
that she purchased the china from [a named store] for $1600. 
She submitted this false documentation with her claim. 

I 

a claim she fie for jew 
of her hold baggage from ,the Wnited 

duty station], W. 2 signed her hus
ement ~ indicating that he was present 
packed. She submitted this statement, 

to have been signed by her husband, with her 

Once the basic facts were determined, the 
sidered Ms. 2's intent. Ms.Z stated that she had not intended 
to defraud the government; rather, she simply was trying to 
expedite the claims process. The committee found her 

for the following reasons: . 

ina Ms. z indicated that, 
did not have the original receipt for the china, she contacted 
her mother, who sent her a receipt from a particular store. Ms. 
Z further indicated that she assumed that this was the store 
fiom which she had yurchased the china d d  that she filled in 
the receipt to reflect the description of the allegedly missing 
china. Several facts undermine this explanation: (1) she 
actually bought a figurine and a zebra skin rug 
store]; (2) no evidence'indicates that her mother w 
when she made those purchases; (3) Ms.2 offered 
able explanation why her mother would have th 

r. (4) confronted with evidence that the receipt she 
was erroneous, Ms.Z never attempted to present a 

correct receidt for the'china; and (5) [Ms.Z's] husband 
initially stated he had not'seenany china (although he later 
changed his story). 

b. Regarding the statement that a p m e d  to contain her 
husband's signature, Ms.Z indicated that she signed his name 
using a general power of attorney that she had'received from 
him before leaving the United States. She never produced a 
copy of the power of attorney, however, and she presented the 
signature as her husband's, instead of signing the statement as 
her husband's "attorney in fact.'' 

Based on those discrepancies, inconsistencies, and improba
bilities, the Committee concluded that, when Ms. 2submitted 

, the false documentation to substantiate her claims, she did so 
with the intent to defraud rhe government. This is a violation 

I 	 of articles 132 and 133 of the Uniform Code of Militar 
Justice.[Zl ' 'I 

27-26. I E ~ L  OF PROPESSIONAL FOR LAWYEW1See DW'TOF ARMY,PAMPHLET SERVICE: R ~ m s  CONDUCT (31 Dec 1987) [hereinafter DA PAM.26-27]. When the 
opinion wis published, Departmh offhe Army Pamph&?i @A PumJ 27-26 was the controlling version of the Rulea ofProfessional Conduct. On 1 June 1992. -
Amy Regulation 27-26 supercededDA Porn.27-26. See~enemlly C o ~ c rDRP'TOP ARMY,Rm.27-26,LEGALSBRVICES: Rurss OF P R ~ S I O N A L  FOR LAWYERS 
(1 May 1992). , 

2See UCMJ arts. 132-133 (1988). 
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Rule 8.4 of the Army Rules of Professional Conduct for 
Lawyers states in pertinent part: 

It is professional misconduct for a lawyer 
to: 

.... 
b. commit a criminal act that reflects 

adversely on the lawyer’s honesty, trust
worthiness, or fitness as a lawyer in other 
respects; �or3 

c. engage in conduct involving dishonesty, 
fraud, deceit., or misrepresentation.PI 

3DA PAM.27-26. supra note 1. rule 8.4. 
., 

Based on the factual conclusionsstated above, the Committee 
has found reason to believe that Ms. Z engaged in such pro
fessional misconduct. 

The Committeehas determined that Ms. Zs conduct “raises 
a substantial question as to [her] honesty, trustworthiness, or 
fimess as a lawyer in other respects” under the provisions of 
rule 8.3 of the Army Rules of Professional Conduct for 
Lawyers.[41 Accordingly, the Committee recommends that a 
copy of the report of investigation be forwarded to her state 
bar associationfor any action it deemsappropriate. 

4Rule 8.3 provides, in pertinent part. “A lawyer having knowledge that another lawyer has Cammid  a violation of these Rules . . .that raises a subsmtial 
question as to that lawyer’s honesty, trustworthiness. or fitnesg as a lawyer in other respects. rhd report mcb a violation pursuant to regulations promulgated by 
The Judge Advocate Gmeral.”Id. rule 8.3 (a). 

Guard and Reserve Affairs Items 
I 


Judge Advocate Guard and Reserve Af&s Department. 
TJAGSA 

Legal Research for Retirement Points 

The Legal Assistance Division, Office of The Judge 
Advocate General (OTJAG) and the Legal Assistance Branch, 
Administrativeand Civil Law Division, The Judge Advocate 
General’s School (I’JAGSA)have implemented a program in 
which Reserve Component (RC) judge advocates may earn 
retirement points by performing legal research. Currently, 
more than thirty United States Army Reserve ( U S A R )  and 
Army National Guard, (ARNG) judge advocates are 
participating in the program. Under this program,RC judge 
advocates review and revise existing state law summaries 

contained in one or more Legal Assistance Branch 
publications. The absence of an “X” on the chart below 
indicates a jurisdiction and publication in which assistance 
from a RC judge advocate is needed. Interested judge 
advocatesmay register for the program by completing part In 
of Department of the Army Form 7206-R. Application to 
Perfonn Legal Assistance Workfor Retirement Points and to 
be Listed in the JAGC Reserve Officer Legal Assistance 
Directory (July 1992), and returning the fom to Chief, Legal 
Assistance Division, DNA-LA, The Pentagon,Room 2C463, 
Washington,D.C. 2031@2200. 

PublicationNumber 
Location 261262263265268222mm 
Alabama 2 X X X X X X X X 
Alaska 0 

Arizona 0 
Arkansas 1 X 

California 3 X X X X X X X 
Colorado 0 
Connecticut 2 X X X X X X 
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,-, 

i ' fiblication'Number 
Location 262 x2hs222m 
Delaware I4 

District of Columbia X X X X X X 


Florida * X X X 


Georgia 1 X X X 


Guam . t  6 0 ' 1 1 


Hawaii 2 i' X X X X X 


Idaho 


Illinois 


0 

1 

I 

X X '  x X X 

Indiana 0 . .  


Iowa 1 X X X X X X X X 


. Kansas 2 ' >  I 1 X X X . x  . 

' Kentucky 4 0 ' F 

Louisiana 2 X 


Maine 0 1 


Maryland 1 X X X X X X 


Massachusetts 1 X X X 


Michigan 1 X X X X X X X X 

Minnesota 
 0 


Mississippi 

Missouri 0 1 


Montana 0 

Nebraska r > O !  I ' 
 ' 

Nevada ', 0 

' New Hampshire 0 I 1 


3
New Jersey 0 -
I . (  

New Mexico 1, 1 X X X X x.  tx X I  x 

" I  


b I I ' I 

New York X X X X 


North Carolina 1 X X X X X X X ,X 

North Dakota 0 


Ohio I I '  1 X X X 


Oklahoma 2 'X X x - x X X 

Oregon 0 


Pennsylvania 0 I 


herto Rim 0 


Rhode Island 0 

south Ciiolina 1 X X 


F 
X 


South Dakota 0 


Tennessee 0 1 
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Texas 

r- Utah 
Vermont 

virgin Islands P O 

Virginia 1 f 

Washington 

west Virginia 0 
b 


Wisconsin 3 X 
I t 

Wyoming 1 x 

Reserve Component Quotas for 
Resident Graduate Course 

The CommanLt, The Judge kdvbcate General’s School,” 
has announced that two student quotas in the 42d Judge Advo
cate Officer Gqduate Course have been set aside for Reserve 
Component judge advocates. The forty-two-week, graduaE
level course will be taught at The Judge Advocate General’s 
School in Charlottesville.Virginia, from 2 August 1993 to 13 
May 1994. Graduates will be awarded the de& of‘Master of 
Laws in Military Law. Any Reserve Componeni ”Judge 
Advocate General’s Corps (JAGC) captain or’majorwho will 
have at least four years of JAGC experience by 2 August 1993 
is eligible to apply for a quota. An officer who has completed 
the Judge Advocate Officer Advanced Course, however, may 
not apply to attend the resident course. Each application%, 
packet must include the fouowing materials: 

1. Personal data: The applicant’s full name (including the 
applicant’s preferred name if other than first name), grade, 
date of rank, age, address, and telephone number (business, 
fax,and home). 

2. Military‘exp A chronologic the 
applicant’sR e d e  Componentand active duty’ ts. 

3. Awards and decorations: A list of the applicant’s 
awards and decorations. 

4. Mili civilian ducation: A list of the sihod& the 
applicant has attended and the degrees the applicant has 
obtained, along with dates of completion for each course of 
instruction and any honors the applicant has received. The 
applicant also must include his or her law school 

5. Civilian experience: The applicant sho a 
resume describing hk orher legal experience. 

r‘ 6. Statement of p q b s e :  In one or two paragraphs, the 
applicant should state why he or she wants to attend the 
resident graduate course. 

Publication Number 
265 rn”27.2 

X X 
’ 1 

I 

I i ’  

X X X X X 

I 
X X X X X X X 

X X X X X 
b”  

7. Letterof recommendation: 

a. If fhe applicant is assigned to a United States Army 
erve ( U S A R )  Troop Program Unit, he or she should 

include a letter of recommendation from his or her military 
law centercommander 6r staff judge advocate. 

b. If  the applicant is a member of the Army National 
Guard (AFWG) he or she should include a letter of r a m 
mendation from his or her staff judge @vacate. 

c. If the applicant is a USAR vidual mobilization 
augmentee (IMA), he or she should include a letter of 
recommendation from his or h judge advocate or,pro
ponent office. . 

b , 

8. Department of 1058 (for bSAR applicants) 
or National Guard Bureau Form 64 (for ARNG applicants): 
The applicant must 
in the application packet, 

-1. Jfassignedtoth G, the applickt should forward 
the packet through the state chain of command to ARNG 
9pefating Activity Center, AlTN: NGB-ARO-ME,Building 
E6814; Edgewood Area. Aberdeen Roving Ground, MD 
21010-5420. 

2. If aissigned to a b s m  Program Unit 0in the 
continental United States, the applicant should forward the 
packet through the chain of command of his or her Major 
United States Army Reserve ‘Command to Commander, 
ARPERCEN, A m DARP-OPS-JA, St. Louis, MO 63132
52ot)’ 

3. igned to a USAR Control Group (IMA/Reinforce 
ment) the applicant should send the packet to Commander, 
AFWERCEN, AT” DARP-OPS-JA, St. Louis, MO 63132
5200. 
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An application will not be considered @e& it received at 
the appropriate hdress'not later than 15 December 1992. . . 

\ 

Individuals selected battend the course will be notified on 
or about 1 February 1993. An officer selected for attendance 
at the graduate course must be funded by the Army Reserve 
Personnel Center, the ARNG of his or her home state, or the 
Active Guard Reserve Management Directorate. 

The Judge Advocate General's 
Continuing Legal Education 

(On-Site) Training
ii 

This note reflects the most recent infohnation available at 
the time of publicatioq for the training sites, dates, subjects, 

~ * / 3 

and local action officers for The Judge Advocate General's 
Continuing Legal kdudation'(On-Site) Training Program for 
academic year 1993. Local action officers are reminded that 
copiesof their on-site agenda aredue at the Guard and Reserve 
AffairsDepartment not later than twentyme days before their' 
on-sites begin. 

Questions concerhng the On-Site Training Program should 
be directed to the approPriate local action officer. Any prob
lem that an action officer or a unit commander cannot resolve 
should be directed to Major Mark Sposato, Chief, Unit Train
ing and Liaison Office, Guard and Reserve Affairs Depart
ment, Office of The Judge Advocate General, Charlottesville, 
VA 22903-1781 (telephone (804) 972-6380. fax (804) 972
6386). 

' /i 
, I /  

,

f l  

te General's School Continuing Legal Education (On-Site) Training, AY 1993 
r '  I 1 

AC OG/RC GO 
Subject/Tnstructor/GRA'Rep. 

ACGO ~ 


RCGO BG Morrison I 


crim Law W o ' H a r e  ' ' 


Int'l Law 

GRA Rep 


AC GO 
I '
RC GO COL cullen 

Ad & Civ Law MAJ Jennings
crimLaw LTC Leclair 
G R A ~ P  

' I 

AC GO 

RC GO BG Momson/COL Lassart 

Int'l Law 

I 


Contract Law MAJ Tomane 


COL Lassart 

BG Morrison 

I 

Action Officer 
I 

LTC Randel I. Bichler 
760 Seventh S t  SW 
Wells,MN56097 _ ,  , , 
(507) 553-5021 

I i 

' t
LTC Robert C. Gerhard 
619 Curtis Rd. 
Glenside,PA 19038 I 

(21$885-6780 

LTC John Greene 
437 73d St. 
B m k l y n , ~ l l 2 0 9  
(212) 264-0650 I * 

CPTWilliamHintze 1 

HQ, 90th ARCOM 
1920 Harry ,WurzbachHwy. 
San Antonio, TX 78209-15 
(512) 221-5164 

MAJ John C. Tob 
Chapman,Fuller & B o h d  

92 	 Minnea&is,MN 
214th'MLC 
Thunderbird Motor Hotel 

ington, MN,55431 

5 Oct 92' Willow Grove, PA ' 

' 

79th ARCOM & 153d MLC 
Willow Grove Naval Air , 

\ ' ~ Station I 

Air For& Auditorium 
' Willow Grbve, PA 19090 

14-15 Nov 92 New York,l$Y
1 

I 77th ARCOM & 4h &C 
Fordham Law School 

Sheraton Fiesta Hotel 

Long Beach Marriott ' 
Long Beach,CA 90815 

P 
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The Judge Advocate General's School Continuing Legal Education (On-Site) Training, AY 1993 (Con't) 

City, Host Unit, and 

P Date Training Site 

23-24 Jan  93 	 Fort Sheridan, IL 
96th JAGDet. 
Port of Call Club 
Bldg. 140 
U.S. Naval Training Center 
Great Lakes,IL 60088 

30-31 Jan 93 Seattle. WA 
6th MLC 

I University of Washington Law 

AC OG/RC GO \ 

Subjec@nstructor/GRA Rep. 

AC GO 

RC GO COLLassart 

Int'l Law MAI Myhre

crim Law MAJo'Hare 

GRA Rep MAJ sposau, 


AC GO 

RC GO COL cullen I 


Int'l Law MAl Warner 

Contract Law LTCDorsey 

GRA Rep LTC Hamilton 


AC GO ~ 


RC GO BGMorrison 

Ad & Civ Law LTCMcFetridge 

Ad & Civ Law MAJ Pearson 

c;RARep LTCMenk 


AC GO 

RCGO COL Lassart 

crim Law MAJ wilkins 

Ad & Civ Law MAJ Connor 

GRA Rep LTCMenk 


Action officer 

L X  Timothy Hyland 

Bldg.82 

Fort Sheridan, IL 60037 

(708) 926-3821 


MAT MarkReardon 

6thMLC 

4505 36th Ave. W 

Seattle, WA 98199-5099 

(206) 281-3002 


LXJames J. Donelon 

HQ, STARC 

MsianaARNG 

AGO Bldg.. Jackson Barracks 

NewOrleans. LA 701464330 

(504) 278-6228 

DSN 485-8228 


L X Ernie Jones 

87th MLC. Bldg. 100 

DouglasAFRc 

Salt LakeCity UT 84114 

(801) 363-7900 (main Office) 

(801) 531-4116 (direct) 


L X  Patrick W. Buckingham 

730 NorthWeber 

Suite 101 

ColoradoSprings, CO 80903 

(719) 6354903 


MAJ Robert H. Uehling 

209 South Springs Rd. 

Columbia. SC 29226 

(803) 733-2878 


CFT Jordan E. Tannenbaum 

4122 Nomis Drive ' , 

Fairfax, VA 22032 

(202) 687-1023 


COL Gerald D'Avolio 

SJA, HQ, 94th ARCOM 

A m AFKA-ACC-JA 

AFRC. Bldg. 1607 

Hansmm AFI3, MA 01731 

(617) 5234860 


School 
Seattle, WA 98105 

5-7 Feb 93 	 New Orleans,LA 
LA N G / 2 d  MLC 
Clarion Hotel 
1500 Canal S t  
New Orleans,LA 701 12 

27-28 Feb 93 	 Salt Lake City, UT 
87th Mu: 
Olympus Hotel 

f- 6Ooo Third St. w 
Salt Lake City, UT 841 14 

27-28 Feb 93 	 Denver, CO 
120th JAG Det 

I 

AC GO 

RC GO COL Lassart 

Crim Law MAJ wilkins 

Ad & Civ Law MAJ Connor , 

GRA Rep MAJ sposato 


AC GO 

HQ, Colorado National Guard 
6848 South Revere Parkway 
Englewood. CO 80112 

6-7 Mar 93 	 Columbia, SC 
120th ARCOM 
University of South Carolina 

Law School 
Columbia, SC 29208 

13-14 Mar 93 	 Washington, D.C. 
loth MLC 
NWC (Arnold Auditorium) 
Fort McNair 
Washington, D.C. 20319 

20-21 Mar 93 	 Burlington, MA 
94th ARCOM 
Days Inn 
Burlington, MA 01803 I 

t


* 	 RCGO , COLLaSsart 
Crim Law MAT Hunter I 

Ad & Civ Taw MAJ Emswiler 
GRARep I LTCHamilton 

AC GO 

RC GO COLLassart 

Int'l Law MAJ Johnson 

Contract Law MAJ Melvin 

GRA Rep MAJ sposato 


AC GO 

RC GO COLcullen 

Int'l Law MAJ Warner 

Contract Law MAJKillham 

GRA Rep Dr. Foley 


! 
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AC OG/RC GO 
ecs(Ins tructor~~Rep. 

COL David Schreck 
50 l%kstwood Drive 

, 1  

CrimLaw " MAJBmh Kentfield,CA 94904 
' (415) 557-3030 

t i  ' 
, 1 1 . )' ' " CA94129 I I ' 

AC GO i *  MAJ John J. Copelan. Jr. 
F RC GO COLCullen Lj r o w d  County Attorney's 

1 8 

Ad & Civ La4 .I' MAJ Bowman Office 
'950SE 20th Ave. (AlA) .Contract Law MAJ Cameron ' ~ 115 South Andrews Ave. 
beerfield Beach, FL 33441 bRA Rep ' Dr.Foley $ Suite423 

Fort Lauderdale, FL 33301 
(305) 357-7600 

30Apr- ' ' St.'hu&,MO AC GO MAJ Robert Mast 
2May93 ' '&dARCOM l a d  AkCOM 

S h e e p  West Port Plaza ! 	 * AFRC-AMO-JA 
oodfellow Blvd',I :St.Muis, MO 63146 ' St..Lb~is,MO 63120(I" 

(314) 263-3153/3319 

Birmingham,AL 352094383 

( 0 J 

CLENews 
.. 1 '  

' coursesare managed by the Army' g Requirements and 
System (ATRRS), the Amy-wide automated quota 

at h i d e n t u pcourses at t system. The ATRRS school code for TJAGSA 
General's School '(TJAGSA) is restricted to those who have i s  181. If you do not have a confikmed quota in ATRRS, 
been allocated student quotas. Quotas for TJAGSA CLE you do not have a quota for a TJAGSA CLE course. 



Active duty service members must obtain quotas through their 
directorates of training, though equivalent agencies. 
Reservists must ot& through their unit training 
offices or, if they t rekvists. through ARPERCEN,

r“. ATI”: DARP-OPSlJA, 9700 Page Boulevard, St. Louis, MO 
63132-5200. Army National Guard personnel request quotas 
through their unit mining offices. To verify a quota, ask your 
training office to provide you with a screen print of.the 
ATRRS R1 screen,showingby-name reservations. 

2. TJAGSACLE Course Schedule 

1992 

30 November-1 December: 1st Basic Procurement Fraud 
Course (5F-F36). 

30 November4 December: 14th Operational 
(5F-F47). 

7-11 December 42d Federal Labur Relations Course (9-
F22). 

1993 

4-6 J X I U ~ :1993 USAREURT ~ xCLE (5F-F28E). 

4-8 January: 115th Senior Officers’ Legal Orientation (9-
Fl). 

6-9 January: 1993 USARJXJR Legal Assistance CLE (5F-
F23E). 

I 11-15 January: 1993 Government Contr 
Symposium (5F-Fll). 

11-15 Jm~ary:1993 PACOM T ~ xCLE! (5F-l?28P). 

19 January-26March: 130th Basic Course (5-27-C20). 

1-5 February: 30th Criminal Trial Advocacy Course (5F-
F32). 

1 1-5 February: 1993 USAREUR Contract Law CLE (5F-
F15E). 

8-12 February: 116th Senior Officers’ Legal Orientation 
(5F-Fl). 

22 February-5 March: 130th Contract Attorneys’ Course 
(5F-F10). 

P 
8-12-h 32dLegalAs ce Course (5F-F23). 

15-19 March 53d Law of WarWorkshop (5F-F42). 
I . *  

22-26 March: ,17th Administrative Law for Military 
Installations course (5F-rn). 

29 March-2 April: 5th TnstaUation Conmcting Course (9-
F18). 

5-9 April: 4th Law for Legal NCOs Course (512
71D/E/z0/30). 

12-16 April: 117th Senior Officers’ Legal Orientation (5F-
Fl). 

12-16 April: 15th Operational Law Seminar (5F-F47). 

20-23 April: Reserve Component Judge Advocate Annual 
CLE Workshop (5F-F56). 

26 April-7 May: 131st Contract Attorneys’ Course (5F-
F10). 

17-21 May: 36th Fiscal Law CO- (5F-Fl2). 

17 May4 June: 36th Military Judges’ Course (5F-F33). 

18-21 May: 1993 USAREUR Operatonal Law CLE (5F-
F47E). 

24-28 May: 43d Federal Labor Relations Course (5F-F22). 

7-11 June: 118th S&or Officers’ Legd Orientation (5F-
Fl). 

7-11 June: 23d Staff Judge Advocate Course (5F-F52). 

14-25 June: JAOAC, PhaseII (5F-F58). ~ 

14-25 June: JATT Team Training (5F-F57). 

14-18 June: 4th Legal Administrators’ Course (7A
550A1). 

14-16 July: 24th Methods of Instruction Course (5F-F70). 

19 July-24 September: 131stBasic Course (5-27-C20). 

19-30July: 132d Contract Attorneys’ Course (5F-F10). 

2 August 1993-13 May 1994: 42d Graduate Cour~e(5-27
&2). 

26 August: 54th Law of War Workshop (5F-F42). 

9-13 August: 17th Criminal Law New Developments 
C o m e  (5F-F35). 

16-20 August: 4th Senior Legal NCO Management Course 
(512-7lD/E/40/50). 
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23-27 August: 119th Senior 0fficers”Leial Orieniation 
I(5F-Fl). 

30 August-3 September: 16th Operational La* Seminar 
(5F-F47). 

20-24 September: ioih Contract claim$. Litigation, 
Remedies Course (5F-F13). 

3. Civilian Sponsored CLE Courses 

1 

January 1993 , t T i  

UMLC, 27th Annual Philip ing Institute on 
Estate Planning, Miami Beach, FL. 

11-14: SLF, Environmental for the Oil & Gas 
Lawyer, Dallas, TX. 

’ .  

11-15: GWU, Formation of Government Contracts, 
Washington, D.C. 

16-19: SLF.Practicing Business Bankruptcy, Dallas,TX: 

24-28: NCDA, Criminal Investigator Course, Reno, NV. 

For further information on a civilian course, please contact 
the institution offering the course. The addresses are in the 
August 1992issue ofThe Amy Lawyer. 

‘ I 

4. Mandatory Continuing Legal Education Jurisdictions 
and Reporting Dates 

**Alabama 31 December annually 
A o n a  5July k u a l l  , I 

A r k a n S a S  30 June annually 
*California 1Februaryannually- ~ 

Colorado Any time within three-year period 
Delaware ‘ ’ “ 31July biennially I 

**Florida 
I 

Georgia 

1. TJAGSA Materials Available Through Defense Tech
nical Information Center , ~ I < 

~~eiy”thirdanniversaryof admission 

. 1July annually 
.Kentucky 30 June annually 

**LOUi$iana 
Michigan ’ 31Marchannually 
Minnesota 

**Mississippi i 

Missouri 31July annually 
Montana 1March annually 
Nevada 1March annually 
New Mexico 30 days after completing 

program 
**NorthCarolina 28 February annual 

. I

NorthDakota 3 1July annually I 

*Ohio Every two years by 31 January 
**Oklahoma 15February ahnually 

Oregon 	 Anniversary of date of birth-new 
admittees and reinstated members 
report after an initial oneyear
period;thereafterevery three years 

**Pennsylvania Annually as assigned 
**southCarolina ’ 15January annually I 

*Tennes 1Marchanndy 
Texas ’ h t day of birh month annually 
Utah 31 December biennially 
Vermont 2 15 July biennially 
Virginia 30 June annually 
Washington 1January annually 
WestVirginia ’ 0 June biennially * * 

*Wisconsin 20 January biennially 
Wyoming 30 January annually 

For addresses and detailed information, see the July 1992 

issue ot TheArmy Lawyer. 


*.~ilitaryexkmpt 

**Military must declareexemption 


unable to attend courses in their practice are.The School 

receives many requests kach year for these materials. Because 

the distribution of these materials i s  not within the School’s 


,-

P 

-

Each year, TJAGSA publishes deskbooks and to mission, TJAGSA does not have &e resources to provide 

support resident instruction. Much of this material is useful to these publications. 
judge advocates and government civilian attorneys who are 
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To provide another avenue of availability, some of this 
material i s  being made available through the Defense 
Technical Information Center (DTIC). An office may obtain 
this material in two ways. The first is to get it through a user 
library on the irmdlation. Most technical and school libraries 
are DTIC ~fthey are "school" beymay be 
free users. The &nd way is for the office or organization to 
become a government user. Government agency users pay 
five dollarsper hard copy for reports of 1-100pages and seven 
cents for each additional page over 100, or ninety-five cents 
Per fiche COPY- overs= users may obtain one COPY of a 
report at no charge. The neceshy information and forms to 
become registered as a user may be requested from: Defense 
Technical Information Center, Cameron Station, Alexandria, 
VA 22314-6145, telephone (202) 274-7633, AUTOVON 284
7633. 

I 

Once registered, an office or other organization may open a 
deposit account with the National Technical Information 
Service to facilitate ordering materials. Information concem
ing this procedure will be provided when a request for user 
status is submitted. 

ulative indices. These 
indices 'are classifred as a single confidential document and 
mailed only to those DTIC users whose organizations have a 
facility clearance. This will not affect the ability of organiza
tions to become DTIC users. nor will it affect the orderinn of 
TJAGSA publications through DTIC. All TJAGSA puTbli-

AD B164534 

AD A228272 

AD A246325 

AD A244874 

AD A244032 

AD A241652 

AD B156056 

AD A241255 

AD A246280 

AD A245381 

. r 


Nolarial Guide/JA-268(92)(136 pgs). 

Legal Assis-: R~VentiVeLaw Series/ 
JA-276-90 (200 pgs). 

soldiem' and SailOrS' civil Relief AcflJA
2 ~ 9 2 )( 1 s  Pgs)., 

Legal AssistanceWills Guide/JA-262-91 
(474 Pgs). 

Family Law Guide/JA263-91 (711 pgs). 
1 1 


Office Administration G d W A  271-91 
(222 pgs). 

Legal Assistance: Living WillsGuide/JA
273-91 (171 pgs). 

Model Tax Assistance GuiddJA 275-91 (66 
Pgs). 

Consumer Law Guide/JA 265-92 (518 pgs). 

Tax Infomation Sexies/JA269/92 (264 
Pgs). 

Administrative and Civil Law 

cations are unclassified and the relevant ordering information. 
, A199644 staffJudge Advocate 

such as DTIC numbers and titles, will be published in The HandbOok/ACIGST-290. 

Army Lawyer. The following TJAGSA publications are
* available through DTIC. The nine character identifier begin- *AD A255038 	 Defensive Federal Litigation/JA-200(92) 

(840 pgs).ning with the letters AD are numbers assigned by DTIC and 
must be used when ordering publications: 

Contract Law 

AD A239203 	 Government Contract Law Deskbook,vol. 
1/JA-505-1-91 (332 p 

AD A239204 	 Government Conpact Liw Deskbook,vol. 
2/JA-505-2-91 1. 

AD B144679 	 Fiscal Law Course DeskboolJJA-506-90 
(270 pgs). 

I 

Legal Assistance 

AD BO92128 	 USAREUR Legal Ass 
JAGS-ADA-85-5 (315 pgs). 

AD A248421 	 Real Property Guide-Legal AssistanceflA
261-92 (308 pgs).

P 
AD B147096 Legal Assistance Guide: Office Directory/ 

, JA-267-90 (178 pgs). 

, 1 

36663 

*AD A255064 

AD A237433 

AD A23685 1 

Reports of Survey and Line of Duty 
DeterminationaA 231-91 (91 pgs). 

Government Information PracticNA
235(92) (326 pgs). 

AR 15-6 Investigations: Programmed 
InS~ction/JA-281-91R(50 PgS). 

or Law 

Federal Employrnent/JA-210-91 
(484 pgs). 

The Law of Federal Labor-Management 
Relatims/JA-211-91(487 pgs). 

Developments, Doctrine, L? Literature 

*AD A254610 	 Milimry Citation, Fifth EditiomAGS-DD
92 (18 pgs.) 
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Criminal Law c-q 

-ADg100212 Reserve ComponentCriminal Lhw PES/ 
. 1 JAGS-ADC-86-1(88 pgs). 

'AD B135506 ' C&al LawDesk& C&es & Defenses/ , , 
JAGS-AjDC-89-1(205pgs). 

13707 Law. ~r;authorizeaAbsences/ 
JAGS-ADC-89-3 (87 pgs). 

0 


AD A251120 ' ai 

al OrientatioMA F , 

' 
( : 1 JA 31q92) (452 pgs). 

7 . 
3621 	 United States Attome 

I 91 (331Pgs). ' ' 
.Guard & Reserve Affairs 

I 

The units rbelow are authorized 
publications ~ccountswith the USAPIk. 

I 
(I)ActiveAnny. C" 

(n) Units organized under a PAC. A 1 
PAC that supports battalion-size units?will 
q u e s t  a consolidated publications account 
for the entire battalicm except when sub
ordinate units in the battalion arc geo
graphically remote. To establish an account, 
the PAC will forward 8 IDAForm 12-R 
(Request for Establishmentof a Publications 
Account) and supporting DA �2-series 
forms through their DCSIM or DOIM, as 
appropriate, tb the Baltimore USAPDC, 
2800 Eastern Boulevard, Baltimore, MD 
21220-2896. The PAC will manage all 
accountsestablished for the battalion it sup
ports. (Instructions for the use of DA 12
series forms and a reproducible 
forms appear in DA Pam. 25-33.) 

(b) Units not organized u 
Units that are detachment size and above 

, may have a publications account To estab-; 
lish an account, these units will'submit a 
DA Form 12-R and supporting DA 12-series 
forms through their DCSIM or DOIM, as 9 

appropriate, to the Baltimore USAPDC. 
,2800 Eastern Boulevard, Baltimore, MD , 

21220-2896. 

AD B136361 	 Reserve ComponentJAGC PersonnelPolicies 
Handbook/JAGS-GRA-89-1(188pgs). 

als0:is available throu 

AD A145966 	 USACIDC Pam.'l95-8, Criminal 
Investigations,Yiolation of the U.S.C. in 
Economic Crime Investigations (250 pgs). ' 

s 

2. 

a Obtaining Manuals for Courts-Martial,DA Pamphlets, 
Army Regulations.Fie als. and Training Circulars. 

(1) The U.S.Army Publicatio' 
Baltimore stocks and distributes D 
forms that have Army-wide use. I iaddress is: 

Cohmander 
U S .  Anny Publications Distribution Center 
2800 Eastern Blvd. 
B a l h ~ ~ ,MD 21220-2896 

(2) Units must have publications accounts to use any 

' 

q 

1 \ . I 11 

(c)  Staffsectwns of WAS.MACOMs,: 
installations,,and combat divisions. , These 
staff sections may establish,asingle account 
for each major staff element To establish 
an account, these units will follow the pro
cedure in (b) above. 

s ( 
company size to 

State adjutants general. To establish an 

through their State adjutants general to the 
Baltimore USAPDC, 2800 Eastern Boule
vard, Baltimore,MD 21220-2896. 

(3) USAR units that are company size 
and above and $tuffsections from division 
level and above. To establish an account, 

i theseunitswill submit a DA Fohn 12-R &id 
t supporting DA lZseries forms through their 
supporting installationand CONUSA to the 

1 Baltimore USAPDC,2800 Eastern Boule
vard, Baltimore, MD 21220-2896. F 

part df the'publications distribution system: ThThd-following (4)  ROTC elements. T& esiablish an 
extract from AR 25-30 i ded to assist Active, Reserve, account, ROTC regions will submit a DA 
and National Guard units. Form 12-R and supporting DA 12-series 
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forms through their supporting installation , 
‘ and ,TRADOC DCSIM to the Baltimore 

USAPDC, 2800 Eastern Boulevard, Bdti
more, MD 21220-2896. Senior and junior 
ROTC units will submit a DA Form 12-R 
and supporting DA 12-geries forms through 
their supporting installation, regional 
headquarters, and TRADOCDCSIM to the 
Baltimore USAPDC, 2800 Eastern Boule
vard, Baltimore, MD 21220-2896. 

I 1 

Units not described in [the paragraphs] t 

above also may be authorized acccbunts. To 
establish accounts, these units must send 
their requests through their DCSIM or 
DOIM, as  appropriate, to Commander, 
USAPFC, A m .  A S Q Z W ,  Alexandria, 
VA 22331-0302. 

ns for establishing 

DA Pam. 25-33. 

I I If your unit does not have a copy of DA Pam. 2 
may request one by calling the BaltimorelUSAPDC at 
(301) 6714335. 

(3) Units that have established initial ,distribution 
requirements will receive copies of new, revised, and changed 
publications as soon as they mprinted. 

5 
b 


(4) Units that require publications that are not on their 
initial distribution list can requisition publications using DA 
Form 4569. All DA Form 4569 requests will be sent to the 
Baltimore USAPDC, 2800 Eastern Boulevard,Baltimd, MD 
21220-2896. This office may be reached at (30 

, 
(5) Civilians can obtain DA Pams through the National 

Technical Information Service (NTIS), 5285 Port Royal Road, 
Springfield, Virginia 22161. They can be reached at (703) 
487484.  

(6) Navy, Air Force, and Marine JAGScan request rrp to 
ten copies of PA Pams by writing to US.Army Publi&tions 
Distribution Center, A”’N: DAIM-APC-BD, 2800 Eastern 
Boulevard, Baltimore, MD 21220-2896. Telephone (301) 
671-4335. 

b. Listed below are new publications and changes to 
existing publications. 

Number kitk pate 
AR 30-21 	 FoOaProgram,Interim 1 Jul92 

Change 101 
AR 40-12 	 Quarantine Regulationsof 24 Jan 92 

theArmed~& , 

AR 405-16 	 Homeowners’ Assistance 12 Jun 92 
m4-an.J 

Number Rak 
AR 600-8-23 n- 1Mar92 

Division Personnel System 
(SIDPEU) Dahbase 
Management 

AR 630-10 	 Absence Without Leave, 10 Jun 92 
Desertion,and 
Adminiseatidnof 
Personnel Involved in 
Civilian Court proceedings 

AR 710-3 	 Asset and Transaction 15 May 92 
R w g  System 

AR 840-1 	 Department of the Army 2 Apr 92 
Seal, Department of the 
Army Emblem, and Branch 
of ServicePlaques 

, .  

PAM 750-43 Army Test Program Set 8 Feb 92 
Procedures 

22 	 Reserve Component , I 

Personnel update, In 
Change IO3 

i i,3. BuNeh Board Service I 

a. Numerous publications produced by The Judge Advo
‘cate aeneral’s School (TJAGSA) 8re available through the 
LAAWS Bulletin board System (LAAWSBBS). Users can 
sign on the J-AAWS BBS by dialing commercial (703) 693
4143, or DSN 2234143, with the following telecommuni

ty-none; 8 bits; 1 stop 
off supported; VTlOO or ANSI 

prompts to ,call up and download d e s d  publications. The 
,system will ask new us& to arlswer several questions. It then 
w i ~instruct them &t they,can .wethe LAAWSBBS after 
they receive membership confirmation; which takes 

I approximately twenty-four hours. The A n n y , w e rwill pub
lish infomation on new publications and materials as they 
become available through the LAAWSBBS. 

b. Instructions for Downloading Files From the LAAWS 
Bulletin Board Service. 

(1) Log on the LAAWS BBS using ENABLE 2.15 and the 
communicationsparameters describedabove. 

1 4 

(2) If you never have downloaded files before..you will 
need the file decompression utility program that the LAAWS 

.BBS uses to facilitate rapid transfer over the phone lines. 
’ Thhprogram isknown as the PKUNZW utility. To download 
it onto your hard drive, take the following actions after 
logging on: 

(a) %en the system asks,“Mah Board Command?” 
Join a conferenceby entering li].‘ 
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(b) From the Con 
Conferenct by entering [121. 

(c) Once you havepined the AutomationConference,enter 
[d] to Download a fde. 

(d) When promptedto s e s t  a file name, enter [pkzl l0.exe). 
This is the PKUNZIP utility file. 

(e) If prompted to select a communicationsprotocol, enter 
[XI for X-modem (ENABLE) protocol. 

r . 


(f) The system w g you data such as 
download time and file size. You then should press the F10 
key, which will give,you a top-line menu. From this menu, 
select [rJ for Files, followed by [r] for Eeceive, followed by 
[XI for &modem protocol. ’ 

will then ask for a file name. ,Enter [c;\ 
pkzl 1O.exe]. 

(h) The LAAWS BBS and your computer &ill take over 
from here. Downloading the file takes about twenty minutes. 
Your computer will beep when the file transfer is complete. 
Your hard drive now will have the compressed version of the 
decompression program needed to explode files with the 
“ZIP”extension. 

d (i) When the file mnsfer iscornpl&, enter [a] to Abadon 
the conference. Then enter. [g] for Good-bye to log-off the 
LAAWS BBS. 

gram itself. To accomplish 
this, boot-up hito DOS ahd enter IpkZllO] at the’C:b prompt. 
The PKUNZIP utility then will execute, converting its files to 
usable format. When it has completed this process, your hard 
drive will have the usable, exploded version of the P-IP 
utility program, as well as all of the compression and 

by the LAAWS BBS. 

after logging on to th 
*BBS,’takethe following steps: 

(a) When asked to select a “Main Board Command?” 
*enter[d] bgownload a file. ‘ 3 

(b) Enter the name of the file you want to down1 
subparagraph c below. 

(c) Eprompted to selecta communicationsprotocol, enter 
[XI for X-modem (ENABLE)protocol. 

’ r : ’  
(d) After the L A W S  S responds with the time,pd

size data, type F10. From the top-line menu, select [fl for 
Files, followed by [r] for Eeceive, follgwed by [XI for X
modem prowl.  

(e) When asked to enter a file name, enter [c:\xxxxx.
yyy] where xxxxx.yyy is the n h e  of the fie you wish to 

4 ,download. 

F 

(g) After the file transfei is complete, log-off of the 
LAAWS BBS by entering [glto d y  

I 1 ’ 1 1  

(4) To use a downloadedfile. 
. ,  

i 3 

compressed, ‘you can use it on 
ENABLE without prior conversion. Select the file as you 
would any ENABLE word processing file., ENABLE will 
give you a bottom-line menu containing several other word 
processing languages. From thismenu, select “ASCII.”After 
the document appears, you can process it 1 
ENABLE file. 

compressed (having the “.ZIP” 
extension) you will have to “explode” it before entering the 
ENABLE program. From the DOS operating system C:b 

nzip(space)xxxxx.zip] ryhere “xxxxx.zip” 
e of the file you downloaded from the 

LAAWS BBS). The PKUNZIP utility will explode the 
compressed file and make a new file with the same name,~but 
with a new “.DOC” extension. Now enter ENABLE mnd call 
’up the, exploded‘file “XXX)rX.DOCw,Gy follbwink 
instructionsin paragraph (4)(a), above. 

c. TJAGSA Publications Available Through rhe LAAWS 
GBBS. I 

I ,-

The following is an updated list of TJAGSA publications 
available for downloading from the LaAWS,BBS. (Note that 
the date a publication is “uploaded” is the month and y&r the 
file was made available on the BBS-the publication date is 
available within each publication.) 

r 
I $ 

DESCRIPTION 

I 	 Law Deskbook from the, 
121stContract 
Attorneys’ Course 

JAllal-y 1990 Contract i a w  year
1991 ! in Rev& in’ASCI 

I 1  format. ‘Itoriginall 
’ was provided at the 
1991Government 
Contract Law Symposium 

I ,  at TJ 

1991-YIRZIP January TJAGSA Contract Law 
1992 1991Year in Review 

505-lZiP June 1992 TJAGSA Contract Law 
Deskbook, vol. 1, May
1992 -

505-2.m June 1992 ’ ’TJAGSAContract Law 
Deskbook, VOI.2, May. + 

, 1992 
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November TJAGSA Fiscal Law 
1991 Deskbook, November 1991 

ALAW.ZlP June1990 	 The Anny Lawyer and 
MilitaryLaw Review 
Darabase (ENABLE2.15). 
Updated'through 1989 
TheAnnj Luwyer Index. L 

It includes a menu 
system and an 
explanatory memorandum, 

, AF&AvM.WPF.  

CCLRZIP September 	 Contract w s ,  
Litigation, & Remedies 

FIscAL9o.m mber n e d m b e r 1 9 9 0  ' 

1990 Fiscal Law Deskbook 
JA200AZIP August 1992 Defensive Federal 

Litigation,vol. 1 
JA200BZIP August 1992 Defensive Federal 

Litigation,vol. 2 
JA21OZIP March 1992 Law of Federal 

Employment 
JA211ZIP ' August 1992 	 Law of Federal Labor-

Management Relations 
JA231ZIP 

PG 

JA235ZIP 

JA241ZIP 
JA26OZIP 

JA261ZIP 

JA262ZIP 

JA267ZIP 

JA268ZIP 

JA269ZIP 

JA271ZIP 

JA272ZIP 

r". JA274ZIP 

March 1992 	 Reports of Survey and 
Line of Duty 
Determination-
Programmed Text 

March 1992 	 Government Information 
practices 

March 1992 Federal Tort Claims Act 
September Soldiers' and Sailors' 
1992 Civil Relief Act Pamphlet 

" >

March 1992 LegalAssistance Real 
property Guide 

March 1992 	 Legal Assistance Wills 
Guih 

March 1992 	 Legal Assistance Office 
Directory 

March 1992 	 Legal Assistance 
NotarialGuide 

March 1992 	 Federal Tax Information 
Series 

March 1992 	 Legal Assistance Office 
Administration Guide 

March 1992 	 Legal Assistance 
DeploymentGuide 

March 1992 	 Uniformed Services 
Former Spouses' 
Protection Act-Outline 
and References 

ElLEBAm IJ"J.OADED QESCRIPTION 
JA275ZIP March 1992 Model Tax Assistance 

program ' 
JA276ZIP March 1992 I Preventive Law Series 
JA285ZIP March 1992 	 Senior Officers' Legal 

orientation 
JA29OZIP March 1992 	 SJA Ofice Manager's 

Handbook 

ND-BBSZIP July 1992 	 TJAGSAcriminal~ a w  
New Developments 
Course Deskbook 

JA301ZIP " July1992 Unauthorized Absence
. Rogrammed Instruction, 
' TJAGSACriminalLaw 

Division 
JA3lOZIP July 1992 	 Trial Counsel and Defense 

Counsel Handbook. 
TJAGSA criminal Law 
Division 

JA320ZIP July 1992 	 Senior officers' Legal 
Orientation CriminalLaw 
Text 

JA330ZIP July 1992 	 Nonjudicial Punishment 
--Programmed 
Instruction, TJAGSA 
CriminalLaw Division 

JA337ZIP July 1992 	 Crimes and Defenses 
Handbook (DOWNLOAD ~ 

ONHARD DRIVE 
ONLY.) 

JA421ZIP May 1992 	 OperatiOnalLaW 
Handbook, vol. 1 

JA422ZIP May 1992 	 operational Law 
Handbook, v01.2 

yIR89ZlP 	 January : Conmcthw year in 
1990 Review-1989 

Reserve and NationalGuard organizations without organic 
computer telecommunications capabilities, and individual 
mobilization augmentees (IMAs) having bona fide military
needs for these publications, may request computer diskettes 
containing the publications listed above b m  the appropriate 
proponent academic division (Administrative and Civil Law; 
Criminal Law; Contract Law; International Law; or Doctrine, 
Developments, and ,Literature) at The Judge Advocate 
General's School, Charlottesville, Virginia 22903-1781. 
Requests must be accompanied by one 51/6inch or 31/2-inch 
blank, formatted diskette for each file. In addition, a request 
from an IMAmust contain a statement that verifies that the 
IMAneeds the requested publications for purposes related to 
the military practice of law. Questions or suggestions con
cerning the availability of TJAGSA publications on the 
LAAWS BBS should be sent to The Judge Advocate Gen
eral's School. Literature and Publications Office, ATTN: 
JAGS-DDL,Charlottesville,VA 22903-1781. 
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4. TJAGSA Information Management Items. 

a. Each membg,of,the staff and e 
Advocate General’s School (TJAGSA) has access<?othe 
Defense Dab Network @DN) for‘eelectronicmail (e-mail). 
To pass information 00 someone at TJAGSA. or to ob’tain an 
e-mail address for someone at TJAGSA, a DDN user should 
send an e-mailmessage to:., 

i .  

“postmaster@jags2.jag.virginia.edu” 
‘< ! 8 

The TJAGSA Automation Management Officer also is 
c0mpiling.a l i s t  of fAG Corps email addresses. If you have 
an account accpsible fhrough either DDN or PRO= (EUDOC 
system) please send a message containing your e-mail address 
to the postmaster address for DDN, M to “crankcflee)” for 
PROFS. 

b.” PekonrleI desiring to reach someone at TJAGSA &’ 
autovon should dikl 274-7115to get the TJAGSA recep
tionist; then ask for the extension of the office you wish to 
reach. 

c. PenonneI tom 
by dialing 924-6300for the receptionist or 924-6-plus the 

xtension you want to reach. 

d The Judge Advocate General‘s School also has a toll-free 
telephone number.’ko call TJAGSA, dial 1-800-552-3978. 

I I J  

5. ~ The Army Law Library System. 

a. With the closure and realignment of many Army 
installations, the Army Law Library System (ALLS) has 
become the point of contact for redistribution of materials 
contained in law libraries on those installations. The Army 
Lawyer will continue to publish lists of law library materials 
made available as a result of base closures. Law librarians 
having ,resourcesavailable for redistribution should contact 
Ms. Helena Daidone, JALS-DDS, The Judge Advocate Gen
eral’s School, U.S.Army, Charlottesville, V h  22903-1781. 
Telephone numbers are autovon 274-7115,ext. 394. com
mercial (804)972-6394,or fax (804)972-6386. 

b. The following materials have been declared exEess and 
h e  ‘available for redistrib 
directly at the addressespro 

, I  . 

1. CW3 Gary Dodge,Office of the S&f!TudgeAdvocate, 
U.S. Military Academy, West Point, NY 10996;telephone1 

(914)938-2781/4570. , , 1 ) ‘ , 
P 

United States Code Service, 192vols. % 

2. SSG Frederick alton, Headquarters, U.S.Army 
Garrison, Fort Indiantown Gap, Annville, PA 17003-5011; 
telephone (717)865-5444,ext 2552. 

hrrdon’s Pennsylvania Statutes Annotated
arrent set 

West’s MilitaryJustice Reporter, vols. 1-30 
1 

S. Army Chtmical R 

Bldg. Ei4435,Abe 

telephone: (410)671-1288D289. 


I 

Decisions of $e Comptroller General of the 

I I 

69 Apr. 1990 359432 
I July 1990 I I T 

Sept. 1990 
2 , 

7 (pCL 1990 
Nov. 1990 53-113 

. . Dec.1990 115-164 
Jan. 1991 165-224 
Feb. 1991 225-312 

t 

I t 

July1991 * 607-660’ I ‘  

Aug. 1991 661-698 
Sept. 1991 ’ 699-737 

June 1991 , 541-605 

71 	 . oct 1991 1-54 . . 
Nov. 1991 55-96 

I 

1 

-
r r  . I , . .  .A t 
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